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PREFACE.

In the days when popular government was unknown, and
the maxim Quod principi placuit, legis habet vigorem,
seemed to be the fundamental theory of all law, it would
have been idle to speak of limitations upon the police power
of government; for there were none, except those which
are imposed by the finite character of all things natural.
Absolutism existed in its most repulsive form. The king
ruled by divine right, and obtaining his authority from
above he acknowledged no natural rights in the individual.
If it was his pleasure to give to his people & wide room for
individual activity, the subject had no occasion for cqm-
plaint. But he could not raise any effective opposition to
the pleasure of the ruler, if he should see fit to impose
numerous restrictions, all tending to oppress the weaker for
the benefit of the stronger.

But the divine right of kings began to be questioned,
and its hold on the public mind was gradually weakened,
until, finally, it was repudiated altogether, and the opposite
principle substituted, that all governmental power is de-
rived from the people ; and instead of the king being the
vicegerent of God, and the people subjects of the king, the
king and other officers of the government were the servants
of the people, and the people became the real sovereign
through the officials. Vox populi, vox Dei, became the
popular answer to all complaints of the individual against

™



vi PREFACE.

the encroachments of popular government upon his rights
and his liberty. Since the memories of the oppressions o
the privileged classes under the reign of kings and nobles
were still fresh in the minds of individuals for many years
after popular government was established in the English-
speaking world, content with the enjoyment of their own
liberties, there was no marked disposition manifested by
the majority to interfere with the like liberties of the mi-
nority. On the contrary the sphere of governmental ac-
tivity was confined within the smallest limits by the
Q.popularization of the so-called laissez-faire doctrine, which
denies to government the power to do more than to provide
for the public order and personal security by the preven-
tion and punishment of crimes and trespasses. Under the
influence of this doctrine, the encroachments of government
upon the rights and liberties of the individual have for the
past century been comparatively few. But the political
pendulum is again swinging in the opposite direction, and
the doctrine of governmental inactivity in economical
matters is attacked daily with increasing vehemence. Gov-
ernmental interference is proclaimed and demanded every-
where as a sufficient panacea for every social evil which
threaten the prosperity of society. Socialism, Communism,
and Anarchism are rampant throughout the civilized world.
The State is called on to protect the weak against the
shrewdness of the stronger, to determine what wages a
workman shall receive for his labor, and how many hours
daily he shall labor. Many trades and occupations are be-
ing prohibited because some are damaged incidentally by
their prosecution, and many ordinary pursuits are made
government monopolies. The demands of the Socialists
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and Communists vary in degree and in detail, and the most
extreme of them insist upon the assumption by government
of the paternal character altogether, abolishing all private
property in land, and making the State the sole possessor
of the working capital of the nation.

Contemplating these extraordinary demands of the great
army of discontents, and their apparent power, with the
growth and development of universal suffrage, to enforce
their views of civil polity upon the civilized world, the con-
servative classes stand in constant fear of the advent of an
absolutism more tyrannical and more unreasoning than any
before experienced by man, the absolutism of a democratic
majority.

The principal object of the present work is to demon-\
strate, by a detailed discussion of the constitutional limita-
tions upon the police power in the United States, that under
the written constitutions, Federal and State, democratic
absolutism is impossible in this country, as long as the
popular reverence for the constitutions, in their restrictions
upon governmental activity, is nourished and sustained by
a prompt avoidance by the courts of any violations of their
provisions, in word or in spirit. The substantial rights of
the minority are shown to be free from all lawful control
or interference by the majority, except so far as such con-
trol or interference may be necessary to prevent injury to
others in the enjoyment of their rights. The police power of
the government is shown to be confined to the detailed en-
forcement of the legal maxim, sic utere tuo, ut alienum non
ledas. +

If the author succeeds in any measure in his attempt to
awaken the public mind to a full appreciation of the power
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/ of constitutional limitations to protect private rights against
the radical experimentations of social reformers, he will
feel that he has been amply requited for his labors in the

|, cause of social order and personal liberty.
C.G.T.

Umvnnsm'r OF THE STATE OF MissoURI, COLUMBIA, MO.,
~ November 1, 1886.
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CONSTITUTIONAL LIMITATIONS

UPON THR

POLICE POWER IN THE UNITED STATES

PART L

CHAPTER I

LIMITATIONS UPON THE POLICE POWER IN THE UNITED
STATES.

8xzcrioN 1. Police power, defined and explained.
2. The legal limitations upon police power.
8. Construction of constitutional limitations.
¢. The principal constitutional limitations.
5. Table of private rights.

§ 1. Police power—Defined and explalned.-é’l‘he private
rights of the individual, apart from a few statutory rights,
which when compared with the whole body of private rights
are insignificant in number, do not rest upon the mandate
of municipal law as a source. They belong to man in a
state of nature; they are natural rights, rights recognized
and existing in the law of reason._ But the individual, in a
state of nature, finds in the enjoyment of his own rights
that he transgresses the rights of others. Nature wars upon
nature, when subjected to no spiritual or moral restraint.
The object of government is to impose that degree of
restraint upon human actions, which is necessary to the
uniform and reasonable conservation and enjoyment of
private rights. ( Government and municipal law protect
and develop, er than create, private rights. The
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2 LIMITATIONS UPON THE POLICE POWER.

conservation of private rights is attained by the im-
position of a wholesome restraint upon their exercise,
such a restraint as will prevent the infliction of injury
upon others in the enjoyment of them; it involves a provis-
ion of means for enforcing the legal maxim, which enunciates
the fundamental rule of both the human and the natural law,
@'; utere tuo, ut alienum non ledas. The power of the gov-
ernment to impose this restraint is called PoLice Powzi}
By this ¢¢ general police power of the State, persons an
property are subjected to all kinds of restraints and bur-
dens, in order to secure the general comfort, health and
prosperity of the State; of the perfect right in the legisla-
ture to do which no question ever was or upon acknowl-
edged general principles ever can be made, so far as natural
persons are concerned.”’! Blackstone defines the police
power to be ¢¢ the due regulation and domestic order of the
kingdom, whereby the inhabitants of a State, like members
of a well-governed family, are bound to conform their gen-
eral behavior to the rules of propriety, good neighborhood
and good manners, and to be decent, industrious and inof- -
fensive in their respective stations.’’? Judge Cooley says:®
¢¢ The police of a State, in a comprehensive sense, embraces
its whole system of internal regulation, by which the State
seeks not only to preserve the public order and to prevent
offenses against the State, but also to establish for the in-
tercourse of citizens with citizens those rules of good man-
ners and good neighborhood which are calculated to prevent
a conflict of rights, and to insure to each the uninterrupted
enjoyment of his own so far as it is reasonably consistent
with a like enjoyment of rights by others.””* The conti-

1 Redfield, C. J., in Thorpe v. Rutland, etc., R. R.,27 Vt. 140.

24 Bl. Com. 162.

8 Cooley, Const. Lim. 572.

4 The following other definitions present the same ideas in different
language, but they are added, ex abundante cautéla, with the hope that

they may assist in reaching a clear conception of the scope of the police
power. ¢ The police power of a State I8 co-extensive with self-protec-

§1



POLICE POWER, DEFINED AND EXPLAINED. 3

nental jurists include, under the term Police Power, not
only those restraints upon private rights which are imposed
for the general welfare of all, but;also all the governmental
institutions, which are established with public funds for the
better promotion of the public good, and the alleviation of
private want and suffering.” Thus they would include the
power of the government to expend the public moneys in
the construction and repair of roads, the establishment of
hospitals and asylums and colleges, in short, the power to
supplement the results of individual activity with what in-
dividual activity can not accomplish. ¢¢ The governmental

tion, and is not inaptly termed ¢the law of overruling necessity.” Itis
that inherent and plenary power in the State, which enables it to prohibit
all things hurtful to the comfort and welfare of society.”” Lakeview
v. Rose Hill Cemetery, 70 Ill. 192, ¢ With the legislature the maxim
of law * salus populi suprema lex,” should not be disregarded. It is the
great principle on which the statutes for the security of the people are
based. Itis the foundation of criminal law, in all governments of civil-
ized countries, and of other laws conducive to the safety and consequent
happiness of the people. This power has always been exercised, and its
existence cannot be denied. How far the provisions of the legislature
can extend, is always submitted to its discretion, provided its acts do not
go beyond the great principle of securing the public safety, and its duty to
provide for the public safety, within well defined limits and with discre-
tion, I8 imperative. * * * All laws for the protection of lives, limbs,
health and quiet of the person, and for the security of all property within
the State, fall within this general power of government.” State v. Noyes,
47 Me. 189. ¢‘There is, in short, no end to these illustrations, when we
look critically into the police of large cities. One in any degree famillar
with this subject would never question a right depending upon invinci-
ble necessity, in order to the maintenance of any show of administrative
authority among the class of persons with which the city police have to do.
To such men any doubtof the right to subject persons and property to
such regulations as public security and health may require, regardless of
mere private convenience, looks like mere badinage. They can scarcely
regard the objector as altogether serious. And, generally, these doubts
in regard to the extent of governmental authority come from those who
have had small experience.”” Hale v. Lawrence, 1 Zab. 714; 8 Zab. 590.
While it is true that a small experience in such matters is calculated to
increase one’s doubts in respect to the exercise of the power, a large and
practical experience 18 likely to make one recklessly disregardful of pri-
vate rights and constitutional limitations.
§1



4 LIMITATIONS UPON THE POLICE POWER.

provision for the public security and welfare in its daily
necessities, that provision which establishes the needful and
necessary, and therefore appears as a bidding and forbid-
ding power_of the State, is the scope and character of the
police.””! ] But in the present connection, as may be gath-
ered from the American definitions heretofore given, the
term must be confined to the imposition of regtraiats and bur-
dens upon persons and property. The power of the gov-
ernment to embark in enterprises of public charity and
benefit oan. only be -limited by the restrictions upon the
power of taxation, and to that extent alone can these sub-
jects in American law be said to fall within the police power
of the State.

It is to be observed, therefore, that the police power of
the government, as understood in the constitutional law of
the United States, is simply the power of the government
to establish provisions for the enforcement of the common
as well as civil-law maxim, sic ufere tuo, ut alienum non
leedas. ¢« This police power of the State extends to the pro-
tection of the lives, limbs, health, comfort and quiet of all
persons, and the protection of all property within the State.
According to the maxim, sic ulere tuo, ut alienum non ledas,
it being of universal application, it must of course be within
the range of legislative action to define the mode and man-
ner in which every one may so use his own as not to injure
others.”’? Any law which goes beyond that principle,
which undertakes to abolish rights, the exercise of which
does not involve an infringement of the rights of others,
or to limit the exercise of rights beyond what is necessary
to provide for the public welfare and the general security,
cannot be included in the police power of the government.
It is a governmental usurpation, and violates the principles

1 Bluntschli, Mod. Stat., vol. II., p. 276. See v. Mohl’s comprehen-
sive discussion of the scope of Police Power in the introductory chapter
to his Polizelwissenschaft.

2 Thorpe o. Rutland, etc., R. R., 27 Vt. 150.

§ 1



THE LEGAL LIMITATIONS UPON POLICE POWER. 5

of abstract justice, as they have been developed under our
republican institutions.

§ 2. The legal limitations upon police power. —
This is the subject of the present work, viz.: The legal
limitations upon the police power of American governments,
national and State. Where can these limitations be found,
and in what do they consist? The legislature is clearly the
department of the government which can and does exercise
the police power, and consequently in the limitations upon
the legislative power, are to be found the limitations of the
police power. Whether there be other limitations or not,
the most important and the most clearly defined are to be
found in the national and State constitutions. Whenever
an act of the legislature contravenes a constitutional pro-
vision, it is void, and it is the duty of the courts so to de-
clare it, and refuse to enforce it. LBut is it in the power of
the judiciary to declare an act of the legislature void,
because it violates some abstract rule of justice, when there
is no constitutional prohibition? Several eminent judges
bhave more or less strongly insisted upon the doctrine that
the authority of the legislature is not absolute in those
cases in which the constitution fails to impose a restriction;
that in no case can a law be valid, which violates the funda-
mental principles of free government, and infringes upon
the original rights of men, and some of these judges claim
for the judiciary, the power to ﬁnnul such an enactment,
and to forbid its enforcement.‘\i Judge Chase expresses
himself as follows: ¢¢ I cannot subscribe to the omuipotence
of a State legislature, or that it is absolute and without
control, although its authority should not be expressly re-

1 Judge Chase in Calder v. Bull, 3 Dall. 886; Judge Story in Wilkinson
v. Leland, 2 Pet 657; Judge Bronson in Taylor v. Porter, 4 Hill, 145;
Judge Strong in People v. Toynbec, 20 Barb. 218; Judge Hosmer in
Goshen v. Storlington, 4 Conn. 259; Chancellor Walworth in Varick v.
Smith, 5 Paige, 187; Judge Spaulding in Griffith v. Commissioners, 20
Ohio, 609; Ch. J. Parker, in Ross’ Case, 2 Pick. 169. § 2



6 LIMITATIONS UPON THE POLICE POWER.

strained by the constitution or fundamental law of the State.
The people of the United States erected their constitutions
or forms of government, to establish justice, to promote
the general welfare, to secure the blessings of liberty, and
to protect their persons and property from violence. The
purposes for which we enter into society, will determine
the nature and terms of the social compact; and as they
are the foundation of the legislative power, they will decide
what are the proper objects of it. The nature and ends of
of legislative power will limit the exercise of it. This
fundamental principle flows from the very nature of our
free republican governments, that no man should be com-
pelled to do what the laws do not require, nor to refrain
from acts which the laws permit. There are acts which the
Federal or State legislature cannot do, without exceeding
their authority. There are certain vital principles in our
free republican governments, which will determine and
overrule an apparent and flagrant abuse of legislative
power; as to authorize manifest injustice by positive law,
or to take away that security for personal liberty or private
property for the protection whereof the government was
established. An act of the legislature (for I cannot call it
a law), contrary to the great first principles of the social
compact, cannot be considered a rightful exercise of legis-
lative authority. The obligation of a law in governments,
established on express compact and on republican princi-
ples, must be determined by the nature of the power on
which it is founded. * * * Thelegislature may enjoin,
permit, forbid and punish; they may declare new crimes,
and establish rules of conduct for all its citizens in future
cases; they may command what is right, and prohibit what
is wrong, but they cannot change innocence into guilt, or
punish innocence as a crime; or violate the right of an
antecedent lawful private contract, or the right of private
property. To maintain that our Federal or State legisla-
ture possesses such powers, if they had not been expressly

§ 2
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restrained, would in my opinion be a political heresy, al-
together inadmissible in our free republican governments.”’
But notwithstanding the opinions of these eminently respect-
able judges, the current of authority, as well as substan-
tial constitutional reasoning, is decidedly opposed to the
doctrine. It may now be considered as an established
principle of American law that the courts, in the perform-
ance of their duty to confine the legislative department
within the constilutional limits of its power, cannot
nullify and avoid a law, simply because it conflicts with the |
judicial notions of natural right or morality, or abstract '
justice.”” 1

1 «¢The question whether the act under consideration is a valid exercise
of legislative power is to be determined solely by reference to constitu-
tional restraints and probibitions. The legislative power has no other
limitation. If an act should stand when brought to the test of the con-
stitution, the question of its validity is at an end, and neither the execu-
tive nor judicial department of the government can refuse to recognize
or enforce it. The theory, that laws may be declared void when deemed
to be opposed to natural justice and equity, although they do not violate
any constitutional provision, has some supportin the dicta of learned
judges, but has not been approved, so far as we know, by any authoritative
adjudication, and is repudiated by numerous authorities. Indeed, under
the broad and liberal interpretation now given to constitutional guaran-
ties, there can be no violation of fundamental rights, which will not fall
within the express or implied prohibition and restraints of the constitution
and it is unnecessary to seek for principles outside of the constitution,
under which legislation may be condemned.” Bertholf v. O'Relilly, 74
N. Y. 509. ¢ Defendant insists that we should pronounce the law now in
question to be void, on the ground that it is opposed to natural right and
the fundamental principles of civil liberty. We are by no means prepared
to accede to the doctrine involved in this claim, that under a written con-
stitation like ours, in which the three great departments of government,
the executive, legislative and judicial, are confided to distinct bodies of
magistracy, the powers of each of which are expressly confined to its own
proper department, and in which the powers of each are unlimited, in its
appropriate sphere, except so far as they are abridged by the counstitution
itself, it is competent for the judicial department to deprive the legisla-
ture of powers which they are not restricted from exercising by that
{nstrument. It would seem to be sufficient to prevent us from thus inter-
posing, that the power exercised by the legislature is properly legislative
in its character, which is unquestionably the case with respect to the law

§f2 -



8 LIMITATIONS UPON THE POLICE POWER.

While it is true that the courts have no authority to
override the legislative judgment on the question of expedi-
ency or abstract justice in the enactment of a law, and if a
case, arising under the statute, should come up before
them for adjudication, they are obliged by their official oaths
to enforce the statute notwithstanding it offends the com-
monest principles of justice, it is nevertheless true that a
law which does not conform to the fundamental principles of
free government and natural justice and morality, will prove
ineffectual and will become a dead letter. No law can be
enforced, particularly in a country governed directly by the
popular will, which does not receive the moral and active
support of alarge majority ofthe people ; and a law, which
violates reason and offends against the prevalent conceptions
of right and justice, will be deprived of the power neces-
sary to secure its enforcement. The passage of such stat-
utes, however beneficent may be the immediate object
of them, will not only fail of attaining the particular end
in view, but it tends on the one hand to create in those
who are likely to violate them a contempt for the whole
body of restrictive laws, and on the other hand, to inspire
in those, from whom the necessary moral support is to be
expected, a fear and distrust, sometimes hate, of legal
restraint which is very destructive of their practical value.
And such is particularly the case with police regula-
tions. When confined within their proper limits, viz.:
to compel every one to so use his own and so conduct him-
self as not to injure his neighbor or infringe upon his rights,

we have been considering, and that the consideration contains no restric-
tions upon its exercise in regard to the subject of it.”” State v. Wheeler,
25 Conn. 290. See, also, Butler v. Palmer, 1 Hill, 824; Cochran v. Van
Surley, 20 Wend. 880; Grant v, Courten, 24 Barb. 282; Benson v. Mayor,
24 Barb. 248, 252; Wynehamer v. People, 18 N. Y. 890; Town of Guilford
v. Supervisors, 18 N. Y. 143; Sharpless v. Mayor, 21 Pa. St. 147; Bennett
v. Boggs, 1 Bald. 74; Doe v. Douglass, 8 Blackf. 10; State ». Clottu, 83
Ind. 409; Stein v. Mayor, 24 Ala. 614; Dorman v. State, 34 Ala. 232; Bos-
ton v. Cummings, 16 Ga. 102; Hamilton v. St. Louis Co., 15 Mo. 28.

§ 2
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police regulations should, and usually would, receive in a
reasonably healthy community the enthusiastic support of
the entire population. There have heen, however, so many
unjustifiable limitations imposed upon private rights and
personal liberty, sumptuary laws, and laws for the correc-
tion of personal vice, laws which have in view the moral
and religious elevation of the individual against his will, and
sometimes in opposition to the dictates of his conscience,
(all of which objects, however beneficent they may be, do
not come within the sphere of the governmental activity),
that the modern world looks with distrust upon any exer-
cise of police power; and however justifiable, reasonable
and necessary to the general welfare may be a particular
police regulation, it often meets with a determined opposi-
tion, and oftener with a death-dealing apathy on the part
of those who are usually law-abiding citizens and active
supporters of the law. Goethe makes Mephistopheles give
the cause of this opposition in the following expressive

language:—
¢¢ Ich weisz mich treflich mit der Polizei
Doch mit dem Blutbann schlecht mich abzufinden,’’

which, roughly translated, means ¢ I can get along very
well with the police, but badly with the hereditary mono-
poly.”’ (Blutbann.)?

But these are considerations, which can alone be addressed
to the legislative department of the government. If an
unwise law has been enacted, which does not infringe upon
any constitutional limitation, the only remedy is an appeal
to the people directly, or through their representatives, to
repeal the law. The courts have no authority to interpose.

1 Reference is here made to those numerous monopolies, created in
various industries for the benefit of certain powerful families and made
hereditary, which proved beneficial to thelr possessors, while they were
correspondingly oppressive to the poorer classes. This was onme of
the crying evils of the 6ld French civilization which led up to the Revolu-

tion.
§ 2
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/ § 8. Construction of constitutional limitations.—
' But although these fundamental principles of natural right
and justice cannot, in themselves, furnish any legal restric-
tions upon the governmental exercise of police power, in
the absence of express or implied constitutional limita-
J; tions, yet they play an important part in determining the
I;;’ exact scope and extent of the constitutional limitations.
i Wherever by reasonable construction the constitutional
limitation can be made to avoid an unrighteous exercise of
police power, that construction will be upheld, notwith-
standing the strict letter of the constitution does not pro-
“hibit the exercise of such a power. @\pe unwritten law of
this country is in the main against the exercise of police
power, and the restrictions and burdens, imposed upon per-
\pons and private property by Qolice regulations, are jeal-
ously watched and scrutinized. / ¢ The main guarant
private rights against unjust Tegislation is Touud jn that—-
memorable clause in the bill of rights, that no man shall-be
deprived of life, liberty or property, without due process
of law. This guaranty is not construed in any narrow or
technical sense. The right to life may be invaded without
its destruction. One may be deprived of his liberty in a
constitutional sense without putting his person in confine-
ment. Property may be taken without manual interfer-
ence therewith, or its physical destruction. The right to
life includes the right of the individual to his body in its
completeness and without its dismemberment, the right to
liberty, the right to exercise his faculties and to follow a
lawful avocation for the support of life, the right of prop-
erty, the right to acquire property and enjoy it in any
way consistent with the equal rights of others and the just
exactions and demands of the State.”! In searching for
constitutional restrictions upon police power, not only may
resort be had to those plain, exact and explicit provisions.

1 Bertholf v. O’Reilly, 74 N. Y. 509.
§ 3
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of the constitution, but those general clauses, which have
acquired the name of ¢ glittering generalities,”” may also
be appealéd to as containing the germ of constitutional
limitation, at least in those cases in which there is a clearly
unjustifiable violation of private right. Thus, almost all of
the State constitutions have, incorporated in their bills of
rights, the clause of the American Declaration of Independ-
ence that all men ¢¢ are endowed by their Creator with cer-
tain inalienable rights; that among these are life, liberty
and the pursuit of happiness.”” If, for example, a law .
should be enacted, which prohibited the prosecution of
some employment which did not involve the infliction of
injury upon others, or which restricts the liberty of the
citizen unnecessarily, and in such a manner that it did
not violate any specific provision of the constitution, it
may be held invalid, because in the one case it interfered
with the inalienable right of property, and in the other case
it infringed upon the natural right to life and liberty.
¢ There is living power enough in those abstractions of
the State constitutions, which have heretofore been regarded
as mere * glittering generalities,’ to enable the courts to en-
force them against the enactments of the Legislature, and
thus declare that all men are not only created free and equal,
but remain so, and may enjoy life and pursue happiness
in their own way, provided they do not interfere with the
freedom of other men in the pursuit of the same objects.’’!
This is a novel doctrine, and one which perhaps is as liable

1Judge Redfleld’s annotation to People v. Turner, 55 Ill. 280; 10 Am.
Law Reg. (N.8.) 372. At a very early day, before the adoption of the
present constitution of the United States, it was judicially decided in
Massachusetts that slavery was abolished in that State by a provision of
the State constitution, which declared that ¢¢all men are born free and
equal, and have certain natural, essential and Inalienable rights,’ etc.
This clause was held to be inconsistent with the status of slavery, and
therefore impliedly emancipated every slave in Massachusetts. See
Draper, Civil War in America, vol. I., p. 817; Bancroft, Hist. of U. 8.
vol. x., p. 365; Cooley Principles of Coust., p. 213.

§ 3
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to give rise to dangerous encroachments by the judiciary
upon the sphere and powers of the legislature, as the doc-
trine that a law is invalid which violates abstract principles
of justice. If it be recognized as an established rule of
constitutional law, it must certainly be confined in its appli-
cation to clear cases of natural injustice. Wherever there
is any doubt as to the legitimate character of legislation, it
should be solved in favor of the power of the Legislature
to make the enactment. In all cases the courts should
proceed with caution in the enforcement of this most elas-
tic constitutional provision.

While we find a tendency in one direction to stretch the
constitutional restrictions over a great many cases of legisla-
tion, which would not fall within the strict letter of the con-
stitution, in order that due force and effect may be given to
the fundamental principles of free government; on the other
hand, where the ‘letter of the constitution would prohibit
police regulations, which by all the principles of constitu-
tional government have been recognized as beneficent and
permissible restrictions upon the individual liberty of action,
such regulations will be upheld by the courts, on the ground
that the framers of the constitution could not possibly have
intended to deprive the government of so salutary a power,
and hence the spirit of the constitution permits such legis-
lation, although a strict construction of the letter may pro-
hibit. Baut in such a case the regulation must fall within the
enforcement of the legal maxim, sicutere tuo, ut alienum non
ledas. ¢¢ Powers which can only be justified on this specific
ground (that they are police regulations) and which would
otherwise be clearly prohibited by the constitution, can be
such only as are so clearly necessary to the safety, comfort
and well-being of society, or so imperatively required by
the public necessity, as to lead to the rational and satisfac-
tory conclusion that the framers of the constitution could
not, as men of ordinary prudence and foresight, have
intended to prohibit their exercise in the particular case,

§ 3
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notwithstanding the language of the prohibition would
otherwise include it.”’? Andin all such cases it is the duty
of the courts to determine whether the regulation is a
reasonable exercise of a power, which is generally pro-
hibited by the constitution. ¢¢ It is the province of the
law-making power to determine when the exigency exists
for calling into exercise the police power of the State, but
what are the subjects of its exercise is clearly a judicial
question.”’ ?

§ 4. The principal constitutional limitations. — The
principal constitutional limitations, which are designed to
protect private rights against the arbitrary exercise of gov-
ernmental power, and which therefore operate to limit and
restrain the exercise of police power, are the following : —

1. No bill of attainder or ex post facto law shall be passed
by the United States,® or by the States.*

2. No State shall pass any law impairing the obligation
of a contract.®

3. Neither slavery nor involuuntary servitude, except as a
punishment for crime whereof the party shall have been
duly convicted, shall exist within the United States, or any
place subject to their jurisdiction.®

4. The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated; and no warrants shall
issue but upon probable cause, supported by oath or affirm-
ation, and particularly describing the place to be searched,
and the person or thing to be seized.’

1 Christiancy, J., in People v. Jackson and Mich. Plank Road Co., 9
Mich. 285.
2 Lake View v. Rose Hill Cemetery, 70 Ill. 192.
8 U. 8. Const., art. 1., § 9.
¢ U. 8. Const., art. I, § 10.
s U.S. Const.,art. L., § 10,
¢ U. S. Const. Amend., Art. VIIIL.
7 U. S. Const. Amend., art. IV.

§ 4



14 LIMITATIONS UPON THE POLICE POWER.

5. No soldier shall, in time of peace, be quartered in any
house without the consent of the owner; nor in time of
war, but in a manner to be prescribed by law.!

6. The right of the people to keep and bear arms shall
not be infringed.?

7. Congress shall make no law respecting an establish-
ment of religion or prohibiting the free exercise thereof ;
or abridging the freedom of speech, or of the press, or the
right of the people, peaceably to assemble, and to petition
the government for a redress of grievances.®

8. No person shall be held to answer for a capital, or oth-
erwise infamous crime, unless on a presentment or indict-
ment of a grand jury, except in cases arising in the land or
naval forces, or in the militia, when in actual service in
time of war or public danger ; nor shall any person be sub-
ject for the same offense to be twice put in jeopardy of life
or limb ; nor shall be compelled in any criminal case to be
a witness against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall private
property be taken for public use without just compensa-
tion.*

9. In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been
previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with
the witnesses against him ; to have compulsory process for
obtaining witnesses in his favor, and to have the assistance
of counsel for his defense.®

1 7. S. Const. Amend., art. ITI.
2 U.S. Const. Amend., art. II.
8 7. 8. Const. Amend., art. I.
¢ U. S. Const. Amend., art. V.
8 U. 8. Const. Amend., art. V.

§ 4
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10. Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishment inflicted.!

11. The privilege of the writ of habdeas corpus shall not
be suspended, unless when in cases of rebellion or invasion
the public safety may require it.?

12. No State shall make or enforce any law which shall
abridge the privilges or immunities of citizens of the United
States, nor shall any State deprive any person of life, lib-
erty or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of
the laws.?

13. The right of the citizens of the United States to vote
shall not be denied or abridged by the United States, or by
any State, on account of race, color, or previous condition
of servitude.t

Here are given ouly the provisions of thc Federal consti-
tution, but they either control the action of the States, as
well as of the United States, or similar provisions have
been incorporated into the bills of rights of the different
State constitutions, so that the foregoing may be considered
to be the chief limitations in the United States upon legis-
lative interference with natural rights. Where the States
are not expressly named in connection with any clause of
the United States constitution, the provision is construed
by the best authorities to apply solely to the United States.®
But all of these limitations have been repeated in the State
bill of rights, with some little but unimportant change of
phraseology, together with other more minute limitations.

1 U. 8. Const. Amend., art. VIII.

3 (. S. Const.,art. 1., § 9.

8 U. S. Const., Amend. art. XIV.

¢ U. 8. Const. Amend., art. XV.

6 Barron v. Baltimore, 7 Pet. 243; Livingston’s Lessee v. Moore, Jb.
469; Fox ». Ohio, 86 How. 410; Smith v. Maryland, 18 How. 71; Parvear v.
Com., 5 Wall. 476; Twitchell v. Com., 7 Wall. 821; Com. v. Hitchings, 5
Gray, 482; Bigelowv. Bigelow, 120 Mass. 800, etc.

§ 4



16 LIMITATIONS UPON THE POLICE POWER.

§ 5. Table of private rights. — Police power, being the
imposition of restrictions and burdens npou the natural and
other private rights of individuals, it becomes necessary to
tabulate and classify these rights, and in presenting for dis-
cussion the field and scope for the exercise of police power,
the subject-matter will be subdivided according to the
rights upon which the restrictions and burdens are imposed.
The following is

THE TABLE OF PRIVATE RIGHTS.

(a.) Personal rights.
1. Personal security — Life.
— Limb.
— Health.
— Reputation.

2. Personal liberty.
3. Private property — Real.
— Personal.
(b.) Relative Rights
arising between 1. Husband and wife.
2. Parent and child.
3. Guardian and ward.
4. Master and servant.
(c.) Statutory Rights
embracing all those rights which rest upon leg-
islative grant.

§5



CHAPTER IL

POLICE REGULATION OF PERSONAL SECURITY.

8xcTION 10. Security to life.
11, Capital punishment.
12. Security to limb and body.
12g. Corporal punishment.
12b. Personal chastisement in certain relations.
13. Battery in self-defense.
14. Abortion.
15. Compulsory submission to surgical and medical treatment.
16. Security to health — Legalized nuisances.
17. Security to reputation — Privileged communications.
17a. Privilege of legislators.
17b. Privilege in judicial proceedings.
17¢c. Criticism of officers and candidates for office.
17d. Publications through the press.
18. Security to reputation — Malicious prosecution.
18a. Advice of counsel — How far a defense.

§ 10. Security to Life.—The legal guaranty of the pro-
tection of life is the highest possession of man. It consti-
tutes the condition precedent to the enjoyment of all other
rights. A man’s life includes all that is certain and real in
human experience, and since its extinction means the de-
privation of all temporal rights, the loss of his own person-
ality, so far as this world is concerned, the cause or motive
for its destruction must be very urgent, and of the highest
consideration, in order to constitute a sufficient justification.
If there be any valid ground of justification in the taking of
human life, it can only rest upon its necessity as a means of
protection to the community against the perpetration of
dangerous and terrible crimes by the person whose life is
to be forfeited. When a person commits a crime, that is,

trespasses upon the rights of his fellow-men, he subjects his
own rights to the possibility of forfeiture, including even

2 § 5 (11)



18 POLICE REGULATION OF PERSONAL SECURITY.

the forfeiture of life itself; and the only consideration, in-
dependently of constitutional limitations, being, whether the
given forfeiture, by exerting a deterrent influence, will fur-
nish the necessary protection against future infringements
of the same rights. That is, of course, only a question of
expedience addressed to the wise discretion of legislators,
and does not concern the courts. Except as a punishment
for crime, no man’s life can be destroyed, not even with
his consent. Suicide, itself, is held to be a crime, and one
who assists another in the commission of suicide is himself
guilty of a crime.! This rule of the common law is in
apparent contradiction with the maxim of the common
law, which in every other case finds ready acquiescence,
viz.:an injury (¢.e. a legal wrong) is never committed
against one who voluntarily accepts it, volenti non fit in-
Juria. If a crime be in every case a’trespass upon
the rights of others? suicide is not a crime, and
it would not be a crime to assist one ¢ to shuffle
off this mortal coil.”” But the dread of the uncertainties
of the life beyond the grave so generally ¢¢ makes us rather
bear those ills we have, than fly to others that we know not
of,”’ that we instinctively consider suicide to be the act of a
deranged mind ; and on the hypothesis that no sane man ever
commits suicide the state may very properly interfere to
prevent self-destruction, and to punish those who have
given aid to the unfortunate man in his attack upon him-
self, or who have with his consent, or by his direction,
killed a human being. But if we hold suicide to be in any
case the act of a sane man,I cannot see on what legal
grounds he can be prevented from taking his own life. It
would be absurd to speak of a man being under a legal ob-
ligation to society to live as long as possible. The immor-
ality of the act does not make it a crime,® and since it is

1 ¢ Bl. Com. 188, 189.
2 See post, § 68.
3 See post, § 68.
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CAPITAL PUNISHMENT. 19

not a trespass upon the rights of any one, it is not an act that
the State can prohibit. But even if suicide be declared a
crime, the act has carried the criminal beyond the jurisdic-
tion of the criminal courts, and consequently no punish-
ment could be inflicted on him. The common law in
providing that the body of a suicide should be buried at the
cross-roads with a stake driven through it, and that his
property shall be forfeited to the crown, violated the
fundamental principle of constitutional law that no
man can be condemned and punished for an offense, ex-
cept after a fair trial by a court of competent jurisdiction, in
which the accused is given an opportunity to be heard in his
own defense. Itissomewhat different where one man kills
another at the latter’s request. If it be held that the man
who makes the request is sane, the killing is nomorea
crime than if it was done by the unfortunate man himself.
Bat in consideration of the difficulty in proving the request,
and the frequent opportunities for felonious murders the
allowance of such deeds would afford, the State can very
properly prohibit the killing of one man by another at the
latter’s request. These considerations would justify this
exercise of police power, and in only one case is it supposed
that any fair reason may be given for allowing it, and that.
is, where one is suffering from an incurable and painful
disease. If the painful sufferer, with no prospect of a re-
covery or even temporary relief from physical agony, in-
stead of praying to God for a deliverance, should determine
to secure his own release, and to request the aid of a physi-
cian in the act, the justification of the act on legal grounds
may not be so difficult. But even in such a case public, if
not religious, considerations would justify a prohibition of
the homicide.

§ 11. Capital punishment. — That capital punishment
may be imposed for the commission of crimes against the life
of another, and crimes against those rights of personal secur-

§ 11



22 POLICE REGULATION OF PERSONAL S8ECURITY.

death penalty for the violation of the revenue laws, i.e.,
smuggling, or the illicit manufacture of liquors, or even for
larceny or embezzlement, would properly be considered as
prohibited by this provision as being ¢ cruel and unusual.’’
But if such a construction prevailed, it would be difficult to
determine the limitations to the legislative discretion.

There has been so little litigation over this provision of
our constitutions, that it is not an easy matter to say what
is meant by the clause. Judge Cooley says: ¢ Probably
any punishment declared by statute for any offense, which
was punished in the same way at common law, could not be
regarded as cruel and unusual in the constitutional sense.
And probably any new statutory offense may be punished
to the extent and in the mode permitted by the common law
for offenses of a similar nature.’”’! Capital punishment can
beinflicted, in organized society, only under the warrant of
a court of justice, having the requisite jurisdiction, and it
must be done by the legal officer, whose duty it is to exe-
cute the decrees of the court. The sentence of the court
must be followed implicitly. The sheriff is not authorized
to change the mode of death, without becoming guilty of
the crime of felonious homicide.?

SECTION. 12. Security to limb and body — General statement.
12a. Corporal punishment.
12b. Personal chastisement in certain relations.

§ 12. Security to limb and body — General state-
ment. — This right isas valuable, and as jealously guarded
against violation, as the primary right to life. Not only
does it involve protection against actual bodily injuries,
but it also includes an immunity from the unsuccessful
attempts to inflict bodily injuries, .a protection against
assaults, as well as hatteries. This protection against

1 Cooley Const. Lim. 403, 404.
2 4 Bl. Com. 402-404.
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CORPORAL PUNISHMENT. 23

the hostile threats of bodily injury is as essential to
one’s happiness as immunity from actual battery.! But
however high an estimate may be placed generally upon
this right of personal security of limb and body, there are
cases in which the needs of society require a sacrifice of the
right; usually, however, where the wrongful acts of the
person, whose personal security is invaded, have subjected
him to the possibility of forfeiture of any right, as a penalty
for wrong-doing.

§ 12a. Corporal punishment.— The whipping-post con-
stituted at one time a very common instrument of punish-
ment, and in the colonial days of this country it ornamented
the public square of almost every town. At present cor-
poral punishment is believed to be employed only in Dela-
ware and Maryland.? It was much resorted to in England
as a punishment for certain classes of infamous crimes.
¢« The general rule of the common law was that the punish-
ment of all infamous crimes should be disgraceful ; as the
pillory for every species of crimen falsi, as forgery, perjury
and other offenses of the same kind. Whipping was more
peculiarly appropriated to petit larceny and to crimes which
betray a meanness of disposition, and a deep taint of moral
depravity.”’?® It does seem as if there are crimes so infa-
mous in character, and betoken such a hopeless state of
moral iniquity, that they can only be controlled and arrested
by the degrading punishment of a public whipping. Itis now
being very generally suggested as the only appropriate pun-
ishment for those cowardly creatures, who lay their hands
in violence upon their defenseless wives. But public opin-

1« Without such security soclety loses most of its value. Peace and
order and domestic happiness, inexpressibly more precious than mere
forms of government, cannot be enjoyed without the sense of perfect se-
curity.” Gilchrist, J., in Beach v. Hancock, 27 N. H. 223,

3 In Maryland it has been revived as a punishment for wife beating.

3 Taylor, Ch. J., in State v. Kearney, 1 Hawks, 53.
§ 12a



24 POLICE REGULATION OF PERSONAL SECURITY.

ion is still strongly opposed to its infliction in any case.
The punishment is so degrading that its infliction leaves the
criminal very little chance for reformation, unless he betakes
himself to a land, whither the disgrace will not follow him,
or be generally known.!

In respect to the constitutional right to impose the
penalty of corporal punishment for crime, Judge Cooley
says: ‘“We may well doubt the right to establish
the whipping post and the pillory in the States in
which they were never recognized as instruments of
punishment, or in States whose constitutions, revised
since public opinion had banished them, have forbidden
cruel and unusual punishment. In such States the public
sentiment must be regarded as having condemned them as
¢ cruel ;” and any punishment, which if ever employed at all
has become altogether obsolete, must certainly be looked
upon as ‘ unusual.”’’ ?* The fact, that this mode of punish-
ment has become obsolete, has made it impossible to secure
any large number of adjudications on the constitutionality
of a statute, which authorized or directed the infliction of
corporal punishment. But so far as the courts have passed
upon the question, they have decided in favor of its consti-
tutionality, and held that whipping was not a ¢¢ cruel and
unusual >’ punishment.® It has also been recognized as a
legitimate power in keepers of prisons and wardens of
penitentiaries to administer corporal punishment to refrac-
tory prisoners. But whatever may be the correct view in

1 «Among all nations of civilized man, from the earliest ages, the inflic-
tion of stripes has been considered more degrading than death itself.’?
Herber v. State, 7 Texas, 69.

2 Cooley Const. Lim. *830.

3 Commonwealth v. Wyatt, 6 Rand. 694; Foote v. State, 59 Md. 264
(for wife-beating); Garcia v. Territory, 1 New Mex. 415. In the last
case, the corporal punishment was inflicted for horse stealing.

4 Cornell v. State, 6 Lea, 624. This power is exercised generally
throughout the country; it is hard to say, to what extent with the direct
sanction of law.
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BATTERY IN BELF-DEFENSE. 25

respect to the constitutionality of laws imposing corporal
punishment, this mode of punishment has now become very
generally obsolete, and no court would presume to employ
it upon the authority of the English common law. A stat-
ute would be necessary to revive it.?

§ 125. Personal chastisement in certain relations.—
As a natural right, in consequence of the duty imposed
upon the husband, parent, guardian and master, it was
conceded by the common law that they could inflict cor-
poral punishment, respectively, upon the wife, child pupil,
ward and apprentice. But as the domestic relations, and
the relative rights and duties growing out of them will,
receive a more detailed treatment in a subsequent chapter,
the reader is referred to that chapter.?

§ 13. Battery in self-defense. —One of the primary
restrictions upon individual liberty, growing out of the
organization of society and the institution of government,
is that which limits or takes away the right to undertake
the remedy of one’s own wrongs, and provides a remedy in
the institution of courts and the appointment of ministerial
officers, who hear the complaints of parties, and condemn
and punish all infractions of rights. But the natural right
of protecting one’s own rights can only be taken away justly
where the law supplies in its place, and through the ordi-
pary judicial channels, a reasonably effective remedy. In
most cases, where the remedy should be preventive, in
order that it may be effectual, the law is clearly powerless
to afford the necessary protection, and hence it recognizes
in private persons the right to resist by the use of force
all attacks upon their natural rights. The degree of force,

11 Bishop Crim. Law. § 722. Under the national government, both
the whipping post and the pillory were abolished by act of Congress in
1839. 5 U. S. Stat. at Large, ch. 86, § 6.

1 See post, §§ 160, 165, 172.
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26 POLICE REGULATION OF PERSONAL BECURITY.

which one is justified in using in defense of one’s rights, is
determined by the necessities of the case. He is author-
ized to use that amount of force which is necessary to re-
pel the assailant.! And in defending his rights, as a
general rule, he may use whatever force is necessary for
their protection, although it extends to the taking of life.
But before using force in repelling an assault upon one’s
person, certainly where the necessary force would involve
the taking of life, the law requires the person, who is
assailed, to retreat before his assailant, and thus avoid a
serious altercation as long as possible. When escape is im-
possible, then alone is homicide justifiable. Says Black-
stone: ‘¢ For which reason the law requires that the person,
who kills another in his own defense, should have retreated
as far as he conveniently or safely can, to avoid the violence
of the assault, before he turns upon his assailant; and that
not fictitiously, or in order to watch his opportunity, but
from a real tenderness of shedding his brother’s blood.’” ?
In the excitement which usually attends such occurrences,
it would be requiring too much of the party assailed to ad-
just to a nicety the exact amount of force which would be
sufficient to furnish him and his rights with the necessary
protection, and hence he is required to exercise that degree
of care which may be expected from a reasonably prudent
man under similar circumstances.®

Blackstone also justifies, in cases of extreme necessity,
the taking of the life of another, for the preservation of
one’s own life, where there is no direct attack upon the

1 Bartlett ». Churchhill, 24 Vt. 218; Elliott v. Brown, 2 Wend. 497;
Murray v. Commonwealth, 79 Pa. St. 811; Lewis v. State, 51 Ala. 1;
McPherson v. State, 29 Ark. 225; Holloway v. Commonwealth, 11 Bush,
844; Erwin v. State, 29 Ohio 8t. 186; Roach v. People, 77 Ill. 25; State v.
Kennedy, 20 Iowa, 569; State v. Shippen, 10 Minn. 228.

? 4 Bl. Com. 217. See People v. Sullivan, 7 N. Y. 896; State v. Dixon,
76 N. C. 275; Haynes v. State, 17 Ga. 465; Tweedy v. State, 5 Iowa, 433.

8 Shorter v. People, 2 N. Y. 193; Patterson v. People, 46 Barb. 625.
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BATTERY IN SELF-DEFENSE. 27

personal security, but the circumstances, surrounding the
persons, require the death of one of them. He says:
¢« There is one species of homicide se defendendo where
the party slain is equally innocent as he who occasions his
death : and yet this homicide is also excusable from the
great universal principle of self-preservation, which prompts
every man to save his own life preferable to that of another,
where one of them must inevitably perish. As, among
others, in that case mentioned by Lord Bacon,! where two
persons being shipwrecked, and getting on the same plank,
but finding it not able to save them both, one of them
thrusts the other from it, whereby he is drowned. He who
thus preserves his own life at the expense of another man’s
is excusable through unavoidable necessity, and the principle
of self-defense ; since both remaining on the same weak plank
isamutual, though innocent, attempt upon, and an endanger-
ing of each other’s life.””? But, of late, the doctrine has
been repudiated by the English Courts in a case, which has
created widespread interest. A shipwreck had occurred,
and some four or five persons occupied one of the life-boats.
They were without provisions, and after enduring the pangs
of hunger until they were almost bereft of reason, one per-
son, a young boy, was selected by the others to die for their
benefit. The boy was killed, and the others subsisted on
his flesh and blood, until they were overtaken by a vessel,
and carried to England. Their terrible experience was
published in the papers, and the ship having been an English
vessel, they were arrested on the charge of murder, and
convicted, notwithstanding the strong effort of counsel to
secure from the court a recognition of the principle advo-
cated by Blackstone. A contrary doctrine is laid down by
the Court, that no one has aright to take the life of another
to save his own, except when it is endangered by the attacks
of the other person. Even in cases of the extremest

1 Elem. c. 8.
34 BI. 186. 5 13



28 POLICE REGULATION OF PERSONAL BECURITY.

necessity the higher law must be obeyed, that man shall not
save his life at the expense of another, who is not responsible
for the threatening danger.

Homicide is not only justifiable when committed in de-
fense of one’s life, but it is likewise excusable, when it is
necessary to the protection of a woman’s chastity. She
may employ whatever force is necessary to afford her pro-
tection against the assault, even to the taking of life.! So
may one use any degree of force that may be necessary to
protect any member of his family, a wife, child, etc.?
So may a battery be justified which is committed in defense
of one’s property, both real and personal, providing,
always, that the force used is not excessive.!* And where
one is assaulted in one’s dwelling, he is not required to
retreat, but he may take the trespasser’s life, if such ex-
treme force is necessary to prevent an entrance.* But,
although one may resist to any extent the forcible taking
away of any property from himself, yet homicide in resist-
ing a simple trespass to property, where there is no violence
offered to the person, is never justifiable, except in the case
of one’s dwelling.®

In all these cases, the assault and battery are justified,

1 Staten v. State, 80 Miss. 619; Briggs v. State, 29 Ga. 788.

* Commonwealth v. Malone, 114 Mass. 295; Stoneman v. Common-
wealth, 25 Gratt. 887; State v. Johnson, 76 N. C. 174; Staten v. State, 30
Miss. 619; Patten v. People, 18 Mich. 314.

8 Green v. Goddard, 2 Salk. 641; Beecher v. Parmele, 9 Vt. 852; Har-
rison v, Harrison, 43 Vt. 417; Ayers v. Birtch, 85 Mich. 501; Woodman
v. Howell, 45 Ill. 367; Abt v. Burgheim, 80 Ill. 92; Staehlin v. Destrehan,
2 La. Ann. 1019; McCarty v. Fremont, 28 Cal. 196.

4 State v. Burwell, 63 N. C. 661 ; McPherson v. State, 22 Ga. 478; State
v. Abbott, 8 W. Va.741; Pitford v. Armstrong, Wright (Ohio), 94; Wall
v. State, 51 Ind. 453; Pond v. People, 8 Mich. 150; State v. Stockton, 61
Mo. 382; Palmore v. State, 29 Ark. 248.

& State v. Vance, 17 Iowa 188. See Loomis v. Terry, 17 Wend. 496.
See, also, Bird v. Holbrook, 4 Bing. 628; Aldrich v. Wright, 53 N. H. 398
(16 Am. Rep. 839); Hooker v. Miller, 87 Iowa, 613 (18 Am. Rep. 18),
where 1t 1s held that the use of spring guns and other like instruments,
which cause the death of trespassers upon the land, is not permissible.
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only where they are employed in protecting rights against
threatened injury. One cannot use force in recovering
property or rights which have been taken or denied,! or in
punishing those who have violated his rights. It is no
part of one’s legul rights to avenge the wrongs of himself
and of his family.?

At common law it was the right of one, who was unlaw-
fully disseised, to recover his lands by force of arms,
using whatever force was necessary to that end. But
in the reign of® Richard II., a statute was passed which
prohibited entries upon land, in support of one’s title,
¢¢ with strong hand or a multitude of people, but ouly
in a peaceable and easy manner.”’ 3 Similar statutes have
been passed in most of the States of this country, and the
effect of the statute has been the subject of more or less
extensive litigation. The question has been mooted from
an early period, whether the purpose of the statute was to
take away the common-law civil right to recover one’s
lawful possession by force of arms, or simply to provide a
punishment for the breach of the public peace thereby oc-
casioned. Although there are decisions, which maintain
that the statute has this double effect, and that such a
forcible entry would lay the lawful owner open to civil ac-
tions for trespass and for assault and battery,* yet the
weight of authority, both in this country and England, is
certainly in favor of confining the operation of the statute
to a criminal prosecution for the prohibited entry. The
decisions cited below maintain that the plea of liberum

1 Commonwealth v. Haley, 4 Allen, 818; Sampson v. Henry, 13 Pick.
836; Churchill ». Hulbert, 110 Mass. 42 (14 Am. Rep. 578).

? Cockroft v. Smith, 11 Mod. 43; Barfoot v. Reynolds, 2 Stra. 953;
State v. Gibson, 10 Ired. 214.

3 Tiedeman on Real Property, § 228.

¢ Reeder v. Pardy, 41 1ll. 261; Doty ». Burdick, 83 Ill. 478; Knight v.
Knight, 90 I1l. 208; Daustin v. Cowdry, 28 Vt. 631; Whittaker v. Perry, 38
Vt. 107 (but see conira Beecher v. Parmelee, 9 Vt. 852; Mussey v. Scott,
82 Vt. 82). See Moore v. Boyd, 24 Me. 247.
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30 POLICE REGULATION OF PERSONAL BECURITY.

tenementum is a good plea to every action of trespass quare
clausum fregit, and even if the tenant is forcibly expelled
and suffers personal injuries therefrom, no civil action for
any purpose will lie, unless the force used was greater than
what was necessary to effect his expulsion.!

§ 14. Abortion. — In the act of abortion, there is a two-
fold violation of rights. In the first place, it involves a
violation of personal security to the limbs and body of the
woman. The feetus is part of the body of the woman and an
unnatural expulsion of it inflicts injury upon the mother.
But since the maxim of the law is, volenti non fit injuria,
there is at common law no crime of assault and battery
against the woman, where she procures or assents to the
abortion. But abortion involves also the destruction of the
life-germ of the feetus, which is considered, even by the
common law, to be a living human being for certain pur-
poses. Mr. Blackstone says: ‘¢ Even an infant in ventre
8a mére, or in the mother’s womb, is, for many purposes,
which will be specified in the course of these commentaries,
treated in law as if actually born.”’? But the feetus was not
supposed to have such an actual separate existence as to
make abortion a crime against the unborn child, uatil it had
reached that stage of its growth when it is said to ¢¢ quicken.”
Consequently at common law, where an abortion is commit-

! Harvey v. Brydges, 13 M. & W. 4387; Davis . Burrell, 10 C. B. 821;
Hilbourne v. Fogg, 99 Mass. 11; Churchill ». Hulbert, 110 Mass. 42 (16
Am. Rep. §78); Clark v. Kelliher, 107 Mass. 406; Stearns v. Sampson, 59
Me. 569 (8 Am. Rep. 442); Sterling v. Warden, 51 N. H. 239 (12 Am. Rep.
80); Livingston v. Tanner, 14 N. H. 64; Estes v. Redsey, 8 Wend. 560;
Kellum v. Jansorn, 17 Pa. St. 467; Zell v. Reame, 81 Pa. St. 304; Todd ».
Jackson, 26 N. J. L. 525; Walton v. Fill, 1 Dev. & B. 507; Johnson v.
Hanahan, 1 Strobh, 813; Tribble v. Frame, 1 J.J. Marsh. 599; Krevet v.
Meyer, 24 Mo. 107; Fuhr v. Dean, 26 Mo. 116. But where force is used
after a peaceable entry to eject a tenant, it is lawful and will not sustaina
prosecution for assault and battery. Stearns v. Sampson, 59 Me. 569 (8
Am Rep. 442),

21 Bl. Com. 154.
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ted upon a woman, with her consent, before the child had
quickened, it is no crime unless the death of the mother en-
sues.! The crime of abortion is now regulated by statute
in the different States, and is generally made a crime, under
all circumstances, to procure the miscarriage of a pregnant

.woman, whether she consents to the act, or the child has
not quickened, and even where she herself, unaided, attempts
the abortion.

§ 15. Compulsory submission to surgical and medical
treatment. — Although it has never been brought before
the courts for adjudication, it is nevertheless a most inter-
esting question of police power, whether a person who is
suffering from disease can be forced to submit to a surgical
operation or medical treatment. We can readily under-
stand the right of a parent or guardian to compel a child to
submit to necessary medical treatment, and likewise the
right of the guardian or keeper of an insane person to treat
him in a similar manner. So also can we justify the exer-
cise of force in administering remedies to one who is in the
delirium of fever. But can a sane, rational man or woman
of mature age be forced to submit to medical treatment,
though death is likely to follow from the consequent neglect ?
If the disease is infectious or contagious, we recognize
without question the right of the State to remove the
afflicted pers=on to a place of confinement, where he will not
be likely to communicate the disease to others;? and we
recognize the right of the State to keep him confined, as
long as the danger to the public continues. Inasmuch as
the confinement of such a person imposes a burden upon
the community, all means for lessening that burden may be

1 Commonwealth v. Parker, 9 Metc. 263; State v. Cooper, 32 N. J. L.
§2; see Abrams v. Foshee, 3 Iowa, 274; Hatfleld v. Gano, 15 Iowa, 177;
People v. Jackson, 8 Hill, 92; Wilso. v. Iowa, 2 Ohio 8t. 819; Robbins
v. State, 8 Ohio St. 181; State v. Smith, 32 Me. 869; Commonwealth v.
Wood, 11 Gray, 85; Mills v. Commonwealth, 13 Pa. St. 681.

1 8ee post, § 42.
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to a reasonable amount of discomfort for the convenience
or benefit of his neighbor. If a discomfort were wantonly
caused from malice or wickedness, a slight degree of incon-
venience might be sufficient to render it actionable; but if
it were to result from pursuing a useful employment in a
way which but for the discomfort to others would be rea-
sonable and lawful, it is perceived that the position of both
parties must be regarded, and that what would have been
found wholly unreasonable before may appear to be clearly
justified by the circumstances.! Instead of being a ques-
tion of personal health and comfort on the one hand, and
a profitable use of property on the other hand, the question
is, on whom in equity should the loss fall, where two adjoin-
ing or contiguous land proprietors find their interests clash-
ing in the attempted use of the land by one for a purpose
or trade, which causes personal discomfort to the other,
who is residing upon his land. The injury to the personal
comfort and health is not in such a case an absolute one.
For, as was said by the court in one of the leading cases,*
¢¢ the people who live in such a city, ¢.e., where the princi-
pal industry consists of manufactures, or within its sphere
of influence, do so of choice, and they voluntarily subject
themselves to its peculiarities and its discomforts for the
greater benefits they think they derive from their residence or
business there.”” If a noisome or unhealthy trade is plied in
a part of a city, which is given up principally to residences, it
might be considered a nuisance, while the same trade might,
in a less populous neighborhood, or in one which is de-
voted to trade and manufacturing, be considered altogether
permissible.?

1 Cooley on Torts, 596.

3 Huckenstein’s Appeal, 70 Pa. St. 102 (10 Am. Rep. 669).

8 St. Helen’s Smelting Co. v. Tipling, 11 H. L. Cas. 642; Whitney o.
Bartholomew, 21 Conn. 218; McKeon v. Lee, 51 N. Y. 300 (10 Am. Rep.
659) ; Huckenstein’s Appeal, 70 Pa. St. 102 (10 Am. Rep. 669); Gilbert v.
Showerman, 28 Mich. 448; Kirkman v. Handy, 11 Humph. 406; Cooley
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SxcTION 17. Security to reputation — Privileged communications.
17a. Privilege of legislators.
17b. Privilege in judicial procedings.
17¢c. Criticism of officers and candidates for office.
17d. Publication through the press.

§ 17. Security to reputation —Privileged communica-
tions. — A man’s reputation, the opinion entertained of
him by his neighbors, is another valuable possession, and
the security to which is most jealously, but, it must be con-
fessed in most cases, ineffectually guarded against infrac-
tions. The breath of suspicion, engendered by a slanderous
lie, will tarnish a fair name, long after the injurious state-
ment has been proved to be an unfounded falsehood. But
the aim of all legislation on the subject is to provide the
proper protection against slander and libel, and failure in

ordinary cases is caused by the poverty of the means of
penal judicature, and does not arise from any public indif-
ference. But dear to man as is the security to reputation,
there are cases in which it must yield to the higher demands
of public necessity and general welfare. Malice is gener-
ally inferred from a false and injurious statement or
publication, and the slanderer and libeler are punished
accordingly. But there are special cases, in which for rea-
sons of public policy, or on account of the rebuttal of the
presumption of malice by the co-existence of a duty to
speak or an active interest in the subject, the speaker or
writer is held to be ¢ privileged,’’ that is, relieved from
Liability for the damage which has been inflicted by his false

on Torts, 596-605; 1 Dillon’s Municipal Corp., § 374, note. ¢“If one lives
in a city he must expect to suffer the dirt, smoke, noisome odors, noise
and confusion incident to city life. As Lord Justice James beautifully
said in Salvin v. North Brancepeth Coal Co., L. M. 9 Ch. Ap. 705, ¢ if some
picturesque haven opens its arms to invite the commerce of the world, it
1s not for this court to forbid the embrace, although the fruit of it shounld
be the sights and sounds and smells of a common seaport and ship-
building town, which would drive the Dryads and their masters from
their anclent solitude.’”” Earl, J., in Campbell v. Seaman, 68 N. Y. 568.
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charges. These privileged communications are divided
into two classes; first, those which are made in a public or
official capacity, and which for reasons of public policy are
not permitted to be the subject of a judicial action ; and sec-
ondly, all those cases in which the circumstances rebut the
presumption of malice. In these cases of the second class,
the privilege is only partial. As already stated, the circum-
stances are held to rebut the presumption of malice, and
throws upon the plaintiff the burden of proving affirma-
tively that the defendant was actuated by malice in making
the false statement which has injured the plaintiff’s reputa-
tion. In these cases, the proof of express malice revives
the liability of the alleged slanderer.! As Mr. Cooley says,
¢¢ they are generally cases in which a party has a dutyto
discharge, which requires that he should be allowed to
speak freely and fully that which he believes ; or where he
is himself directly interested in the subject-matter of the
communication, and makes it with a view to the protection
or advancement of his own interest, or where he is com-
municating confidentially with a person interested in the com-
munication, and by way of advice.”’* The cases of a private
nature are very numerous, and for a full and exhaustive
discussion of them, reference must be made to some work
on slander and libel. Under this rule of exemption are
included answers to inquiries after the character of one, who
had been employed by the person addressed, and who is
soliciting employment from one who makes the inquiry,?

1 «¢ 1t properly signifies this and nothing more; that the excepted in-
stances shall so far change the ordinary rule with respect to slanderous
or libelous matter as to remove the regular and usual presumption of
malice, and to make it incumbent on the party complaining to show
malice.” Daniel, J., in White v. Nichols, 8 How. 266, 287. See Lewis v.
Chapman, 16 N. Y. 869.

2 Cooley Const. Lim. 425.

3 Pattison v. Jones, 8 B. & C. 578; Bradley v. Heath, 12 Pick. 168;
Hatch v. Lane, 105 Mass. 394; Elam v. Badger, 23 Iil. 498; Noonan v.
Orton, 32 Wis. 106. So also is a subsequent communication, to one who
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the answer of all inquiries between tradesmen concerning
the financial credit and commercial reputation of persons
who desire to enter into business dealings with the inquirers.!
While the private reports of mercantile agencies are priv-
ileged,? the published reports of such agencies, which are
distributed among the customers, are held not to constitute
one of the privileged classes.?

All bona fide communications are privileged, where there
is a confidential relation of any kind, existing between the
parties in respect to the subject-matter of the inquiry.
<< All that is necessary to entitle such communications to
be regarded as privileged is, that the relation of the parties
should be such as to afford reasonable ground for supposing
an innocent motive for giving the information, and to de-

prive the act of an appearance of officious intermeddling
with the affairs of another.”’*

The first class of privileged communications, enumerated
above, is absolutely privileged, and there is no right of ac-
tion, even though the false statement is proved to be:
prompted by malice. They are few in number, and the
privilege rests upon public policy, and usually have refer-
ence to the administration of some branch of the govern-
ment. They will be discussed in a regular order.

§ 17a. Privilege of legislators.—In order that the

bad employed a clerk upon the former’s recommendation, of the facts
which bave induced a change of opinion. Fowles v. Bowen, 30 N. Y. 20.
1 Smith v. Thomas, 2 Bing. N. C. 872; White v. Nichols, 3 How. 266;
Cooley on Torts, 216.
? Lewis v. Chapman, 16 N. Y. 369; Ormsby v. Douglass, 87 N. Y. 477.
3 Taylor v. Church, 8 N. Y. 452; Sunderlin v. Bradstreet, 46 N. Y. 188
(7 Am. Rep. 822). See note 2, p, 55.
¢ Lewis v. Chapman, 16 N. Y. 369. See Todd v. Hawkins, 8 C. & P.
88; Cockagne v. Hodgkisson, 5 C & P. 543; Klinck v. Colby, 46 N. Y. 274
(7 Am. Rep. 360); Joannes v. Bennett, 5 Allen, 170; Hatch v. Lane, 105
Mass., 394; Fitzgerald v. Robinson, 112 Mass. 371; State v. Burnham, 9
N. H. 84; Knowles v. Peck, 42 Conn. 886 (19 Am. Rep. 542); Goslin v.
Cannon, 1 Harr. 3; Grimes v. Coyle, 6 B. Mon. 301; Rector v. Smith, 11
Iows, 302.
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ness or duty, is not even remotely pertinent to public
questions then under discussion, the legislator in his utter-
ance of them subjects himself to civil and criminal liability.!
A similar exemption from responsibility for official utter-
ances is guaranteed to the President of the United States
and to the governors of the several States.?

§ 17b. Privilege in judicial proceedings.—The object
of all judicial proceedings is the furtherance of justice by
preventing or punishing wrongs and providing protection
to rights. Although the law does not support, and is not
designed to foster, a litigious spirit, yet whenever one, from
all the facts within his knowledge, is justified in believing
that he has suffered a wrong; in other words, if the facts
within his knowledge make out a prima facie cause of
action, he has a right to call to his aid the whole power of
the law in the protection and enforcement of his rights, and
it is to the public interest that a sufficient remedy be pro-
vided, and a resort to the courts be encouraged, in order to
diminish the temptation, which is always present, to re-
dress one’s own wrongs. Now, if one, in stating his cause
of action to the court, will subject himself to liability for
every mistake of fact that he might innocently make,
appeals to the courts in such cases would thus be discour-
aged. It is therefore consonant with the soundest public
policy, to protect from civil liability all false accusations
contained in the affidavits, pleadings, and other papers,
which are preliminary to the institution of a suit. But the
courts arenot to be made the vehicles for slanderous villifica-
tion, and hence the false accusations are privileged only
when made in good faith, with the intention to prosecute,
and under circumstances, which induced the affirmant, as a
reasonably prudent man, to believe them to be true. The

1 Coffin v. Coffin, 4 Mass. 1 (3 Am. Dec. 189); State v. Burnham, 9 N.H.
84; Perkins v. Mitchell, 81 Barb. 461.
2 Cooley on Torts, 214.
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good faith rebuts the presumption of malice, and the affiant
is protected under his privilege, as long as the statement
is pertinent to the cause of action, and where he is not
actuated by malice in making it. If the statement is not
pertinent, or if express malice be proved, the liability
attaches.! All allegations in pleadings, if pertinent, are
said to be absolutely privileged,? except where the libelous
words in the pleadings refer to third person, and not
to the defendant. Then they are only privileged, when
they are pertinent and are pronounced in good faith.?
Not only are false statements privileged, when made
in preliminary proceedings, but a false statement has
also been held to be privileged, where it has been made to
one, after the commission of a crime, with a view to aid him
in discovering the offender and bringing him to justice.*
And so, likewise, is a paper privileged, which is signed by
several persons, who thereby agree to prosecute others,
whose names are given in the paper, and who are therein
charged with the commission of a crime.®

In the same manner is the report of the grand jury privi-
leged, notwithstanding, in making it, they have exceeded
their jurisdiction.®

1 Kine v. Sewell, 3 Mees. & W. 297; Kidder v. Parkhurst, 3 Allen, 898;
Worthington v. Scribner, 108 Mass. 487 (12 Am. Rep. 736); Eames v.
Whittaker, 123 Mass. 842; Jarvis v. Hathaway, 3 Johns. 180; Allen v.
Crofoot, 2 Wend. 515; Burlingame v. Barlingame, 8 Cow. 141; Garr v.
Selden, 4 N. Y. 91; Maurice ». Worden, 54 Md. 233 (39 Am. Rep. 884);
Vaussee v. Lee, 1 Hill (8. C.),197 (26 Am. Dec. 168) ; Marshall ». Gunter,
6 Rich. 419; Lea v. Sneed, 4 Sneed, 111; Grimes v. Coyle, 6 B. Mon. 301;
Bunton v. Worley, 4 Bibb, 88 (7 Am. Dec. 785); Strauss v. Meyer, 48
111. 885; Spalds v. Barrett, 57, I1l. 289; Wyatt v. Buell, 47 Cal. 624.

’ Strauss v. Meyer, 48 Ill. 885; Lea v. White, 4 Sneed, 111; Forbes v.
Johnson, 11 B. Mon. 48.

8 McLaughlin v. Cowley, 127 Mass. 816; Davis v. McNees, 8 Humph.
40; Ruohs ». Packer, 6 Heisk. 395 (19 Am. Rep. 598) ; Wyatt v. Buell, 47
Cal. 624.

4 Goslin v. Cannon, 1 Harr. 8.

5 Klinck v. Colby, 46N. Y. 427 (7 Am. Rep. 860).
¢ Rector v. Smith, 11 Iowa, 302.
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When the case is called up in court for trial, the chief
aim of the proceeding is the ascertainment of the truth, and
all the protections thrown around the dramatis personce in
a judicial proceeding are designed to bring out the truth,
and to insure the doing of justice. We therefore find
as a familiar rule of law, that no action will lie against a
witness for any injurious and false statement he might make
on the witness-stand. If he is guilty of perjury, he subjects
himself to a criminal liability, but in no case does he incur
any civil liability.! But he is only privileged when the
statement is pertinent to the cause and voluntarily offered.
He is not the judge of what is pertinent, and is protected if
his statement is prompted by a question of counsel, which is
not forbidden by the court.?

The statements of the judge are privileged for similar
reasons,® and in the same manner are jurors privileged in
statements which they make during their deliberations upon
the case.*

The most important case of privilege, in connection with
judicial proceedings, is that of counsel in the conduct of the
cause. In order that the privilege may prove beneficial to
the party whom the counsel represents, it must afford him
the widest liberty of speech, and complete immunity from
liability for any injurious false statement. It is, therefore,
held very generally, that the privilege of counsel is as broad
as that of the legislator, and that he sustains no civil liabil-

1 Dunlap v. Glidden, 81 Me. 485; Barnes v. McCrate, 32 Me. 442;
Cunningham v. Brown, 18 Vt. 128; Allen v. Crofoot, 2 Wend. 515 (20 Am.
Dec. 647); Garr v. Selden, 4 N. Y. 91; Marsh v. Ellsworth, 50 N. Y. 809;
Grove v. Brandenburg 7 Blackf. 284; Shock v. McChesney, 4 Yeates, 507
(2 Am. Dec. 418); Terryv. Fellows, 21 La. Ann. 875; Smith v. Howard,
28 Iowa, 51.

2 See Barnes v. McCrate, 82 Me. 442; Kidder v. Parkhurst, 8 Allen,
898; White v. Carroll, 42 N. Y. 166 (1 Am. Rep. 508); Calkins v. Sum-
ner, 18 Wis. 193.

¢ Dunbham v Powers, 42 Vt. 1; Rector v. Smith, 11 Iowa, 802.

3 Cooley on Torts, 214; Townshend on Slander and Libel, § 227.
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ity for false, injurious statements, however malicious an
intent may have actuated their utterance, provided they are
pertinent to the cause on trial.! Nowhere is the privilege
of counsel more clearly elucidated than in the following ex-
tract from an opinion of Chief Justice Shaw: ¢ We take
the rule to be well settled by the authorities, that words
spoken in the course of judicial proceedings, though they are
such as impute crime to another, and, therefore, if spoken
elsewhere, would import malice and be actionable in them-
selves, are not actionable, if they are applicable and perti-
nent to the subject of inquiry. The question, therefore, in
such cases is, not whether the words spoken are true, but
whether they were spoken in the course of judicial proceed-
ings, and whether they are relevant or pertinent to the cause
or subject of inquiry. And in determining what is perti-
nent, much latitude must be allowed to the judgment and
discretion of those who are entrusted with the conduct of a
cause in court, and a much larger allowance made for the
ardent and excited feelings with which a party or counsel,
who naturally and almost necessarily identifies himself with
his client, may become animated, by consfantly regarding
one side only of an interesting and animated controversy, in
which the dearest rights of such a party may become in-
volved. And if these feelings sometimes manifest them-
selves in strong invectives, or exaggerated expressions,
beyond what the occasion would strictly justify, it is to be
recollected that this is said to a judge who hears both sides,
in whose mind the exaggerated statement may be at once
controlled and met by evidence and argument of a contrary
tendency from the other party, and who, from the impar-
tiality of his position, will naturally give to an exaggerated

1 Hastings v. Lusk, 22 Wend. 410 (84 Am. Dec. 880) ; Warner v. Paine,

2 Sandf. 195; Marsh v. Elisworth, 50 N. Y. 809; McMillan v. Birch, 1 Bin-

ney, 178 (2 Am. Dec. 426) ; McLaughlin v. Cowley, 127 Mass. 816; Har-

den v. Comstock, 2 A. K. Marsh. 480 (12 Am. Dec. 168); Spaids v.
Barnett, 57 111. 289; Jennings v. Palne, 4 Wis. 858.
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.assertion, not warranted by the occasion, no more weight
than it deserves. Still, this privilege must be restrained by
some limit, and we consider that limit to be this: that a
party or counsel shall not avail himself of his situation to
gratify private malice by uttering slanderous expressions,
either against a party, witness or third person, which have
no relation to the cause or subject-matter of the inquiry.
Subject to this restriction, it is, on the whole, for the pub-
lic interest, and bost calculated to subserve the purposes of
justice, Lo allow counsel full freedom of speech in conduct-
ing the causes and advocating and sustaining the rights of
their constituents ; and this freedom of dis>ussion ought not
to be impaired by numerous and refined distinctions.’’ !

While the importance of an almost unrestricted liberty
of speech to a counsel is recognized and conceded, and like-
wise the difficulty in restraining abuses of the privilege, still
the commonness of the abuse would well make the student
of police power pause to consider, if there be no remedy
which, while correcting the evil, will not tend to hamper
the counsel in fhe presentation of his client’s case. Per-
sonal invective against one’s opponent, the ¢¢ browbeating >’
of hostile witnesses, are the ready and accustomed weapons
of poor lawyers, while really able lawyers only resort to
them when their cause is weak. If the invective was con-
fined to the subject-matter furnished and supported by the
testimony before the court, and consisted of exaggerated
and abusive presentations of proven facts, while even this
would seem reprehensible to us, there are no possible
means of preventing it. But it is not within the privilege
of counsel to gratify private malice by uttering slanderous

1 Hoar ». Wood, 8 Metc. 193. See Bradley v. Heath, 12 Pick. 163;
Mower v. Watson, 11 Vt. 536 (34 Am. Dec. 704); Gilbert v. People, 1
Denio, 41; Ring v. Wheeler, 7 Cow. 726; Hastings v. Lusk, 22 Wend. 410
(34 Am. Dec. 880); Stackpole v. Hennen, 6 Mart. (N. 8.) 481 (17 Am. Dec.
187) ; Marshall v. Gunter, 6 Rich. 419; Lester v. Thurmond, 51 Ga. 118;
Ruohs v. Backer, 6 Heisk. 395 (19 Am. Rep. 698); Lawson v. Hicks, 38
Ala. 279; Jeunings v. Paine, 4 Wis. 858.
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expressions, either against a party, a witness or a third per-
son, which have no relation to the subject-matter of the in-
quiry. Counsel should be confined to what is relevant to
the cause, whatever may be his motive for going outside of
the record. The courts are too lax in this regard. No
legislation is needed ; they have the power in their reach to
reduce this evil, for it is an evil, to a minimum. The most
salutary remedy would be raising the standard of qualifica-
tion for admission to the bar. The number of poor lawyers,
now legion, would be greatly reduced, and consequently the
abuse of this privilege lessened.

§ 17c. Criticism of officers and candidates for office. —
When a man occupies an official position, or is a candidate
for office, the people whom he serves, or desires to serve,
are interested in his official conduct, or in his fitness and
capacity for the office to which he aspires. It would seem,
therefore, that, following out the analogy drawn from cases
of private communications, affecting the reputation of per-
sons, in whom the parties giving and receiving the commu-
nications are interested, any candid, honest, canvass of the
official’s or candidate’s character and capacity would be
privileged, and the party making the communication will
not be held liable, civilly or criminally, if it proves to be
false. But here, as in the case of private communications,
one or the other of the parties, who were concerned in the ut-
terance of the slander or publication of the libel, must have
been interested in the subject-matter of the communication.
In the case of officials and candidates for office, in order to
be privileged, the criticism must be made by parties who
are interested personally in the conduct and character of
the official or candidate. The subject-matter of the com-
munication must, therefore, relate to his official conduct,
if the party complained of be an officer, and, if he be a can-
didate for office, the communication should be confined 1o a
statement of objections to his capacity and fitness for office.
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Not that in either case the man’s private conduct cannot be
discussed under a similar privilege, although such a distinc-
tion is advocated in an English case.! In this case, Baron

Alderson says: ¢ It seems there is a distinction, although -

I must say I really can hardly tell what the limits of it are,
between the comments on & man’s public conduct and upon
his private conduct. I can understand that you have a right
to comment on the public acts of a minister, upon the public
acts of a general, upon the public judgments of a judge,
upon the public skill of an actor; I can understand .that;
but I do not know where the limit can be drawn distinctly
between where the comment is to cease, as being applied
solely to a man’s public conduct, and where it is to begin
as applicable to his private character; because, although it
is quite competent for a person to speak of a judgment of
a judge as being an extremely erroneous and foolish one,—
and no doubt comments of that sort have great tendency to
make persons careful of what they say,— and although it
is perfectly competent for persons to say of an actor that
he is a remarkably bad actor, and ought not to be permitted
to perform such and such parts, because he performs them
so ill, yet you ought not to be allowed to say of an actor
that he has disgraced himself in private life, nor to say ofa
judge or of a minister that he has committed a felony, or
anything of that description, which is in no way connected
with his public conduct or public judgment; and, therefore,
there must be some limits, although I do not distinctly see
where those limits are to be drawn.”” Judge Cooley, in
criticising this opinion,? says: ¢ The radical defect in this
rule, as it seems to us, consists in its assumption that the
private character of a public officer is something aside from,
and not entering into or influencing his public conduct;
that a thoroughly dishonest man may be a just minister,
and that a judge, who is corrupt and debauched in private

1 Gathercole v. Mlall, 15 Mees. & W. 819.
3 Cooley Const. Lim. 440.
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life may be pure and upright in his judgments; in other
words, that an evil tree is as likely as any other to bring
forth good fruits. Any such assumption is false to human
nature, and contradictory to general experience; and what-
ever the law may say, the general public will still assume
that a corrupt life will influence public conduct, and that a
man who deals dishounestly with his fellows as individuals
will not hesitate to defraud them in their aggregate and
corporate capacity, if the opportunity shall be given him.”’

Where the private character would indicate the posses-
sion of evil tendencies, which can manifest themselves in,
and influence, his official conduct to the detrimeut of the
public, it would seem but natural that the same privilege
should be extended to such a communication concerning a
candidate for office, as if the same evil tendency had been
manifested by some previous public or official conduct.
In both cases, the conduct is brought forward as evidence
of the same fact, his unfitness for the office to which he
aspires. But a candidate for office may possess defects of
character, which cannot in any way affect the public wel-
fare by influencing or controlling his official conduct, and
inasmuch as the privilege is granted, if at all, for the sole
purpose of promoting a free discussion of the fitness of the
candidate for office, such an object can be attained without
opening the floodgates of calumny upon a man, and depriv-
ing him of the ordinary protectiou of the law, because he
has presented himself as a candidate for the suffrages of the
people. Thus while vulgarity of habits or speech, unchas-
tity, and the like, may be considered great social and moral
evils, they can hardly be cousidered to affect a candidate’s
fitness for any ordinuary office. Integrity, fidelity to trusts,
are not incompatible with even libertinism, which is attested
by the acts and lives of some of the public men of every coun-
try.! Whereas dishonesty, in whatever form it may manifest

1But the retirement from public life during the present year, of a
Prominent English statesman on account of his conviction of the act of
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to be actionable, if they were not prompted by malice.
The same privilege protects a communication to the lodge
of some secular organization, preferring charges against a
member.? In all these cases the privilege only extends to
the communication or petitions, which are presented to the
body or person, in whom the power of appointment and
removal is vested, and if a petition is prepared, but never
presented to the proper authority, any other publication of
it would not be privileged.?

There is apparently no rational difference, so far as the
justification of the privilege is concerned, between those
cases, in which there is a remonstrance or petition to the
body or person having the power of appointment and re-
moval, and the cases of appeal or remonstrance to the gen-
eral public, pronouncing the candidate for an elective office
unfit for the same, either through incompetency or dis-
bonesty, and one would naturally expect such a privilege.
The electors, and the public generally, are interested in
knowing the character and qualifications of those who ap-
ply for their suffrages; and the public welfare, in that
regard, is best promoted by a full and free discussion of
all those facts and circumstances in the previous life of the
candidate, which are calculated to throw light upon his

1 Kershaw v. Bailey, 1 Exch 743; Farnsworth v. Storrs, 5 Cush. 412;
Remington v. Congdon, 2 Pick. 810; York v Pease, 2 Gray, 282; Fairchild
v. Adams, 11 Cuch. 549; Shurtleff v. Stevens, 51 Vt. 501 (81 Am. Rep.
698) ; Haight v. Cornell, 15 Conn. 74; O'Donaghue v. McGovern, 23 Wend.
26; Wyick v. Aspinwall, 17 N. Y. 190; Chapman v. Calder, 14 Pa. St. 865;
McMillan o. Birch, 1 Binn. 178 (2 Am. Dec. 426;) Reid v. DeLorne, 2
Brev. 76; Dunn v. Winters, 2 Humph. §12; Lucas v. Case, 9 Bush, 562;
Dial». Holter, 6 Ohio St. 228; Kleizer v. Symmes, 40 Ind. 562; Serva-
tius ». Pichel, 84 Wis. 292,

3 Streety ». Wood, 15 Barb. 105; Kirkpatrick ». Eagle Lodge, 26 Kan,
884. A reportby officers of a corporation to a meeting of its stockholders
falls under the same rule. Philadelphia, etc. R. R. Co. v. Quigley, 21
How. 202.

8 Fairman v. Ives, 5 B. &. Ald. 642; Woodward v. Lander, 6 L. & P.
548; State ». Burnham, 9 N. H. 84; Hosmer v. Loveland, 19 Barb. 111;
Cook v. Hill, 8 Sandf. 841.
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fitness for the office for which he applies. Where the
statements respect only the mental qualification of the can-
didate, it has been held that they are privileged. ¢¢ Talents
and qualifications for office are mere matters of opinion, of
which the electors are the only competent judges.’’! But
where the communication impugns the character of the
candidate, it appears that the privilege does not cover the
case, and the affirmant makes the statement at his peril,
being required by the law to ascertain for himself the
truth or falsity of it. And the same rule applies to the
deliberations of public meetings, as well as to the state-
ments of an individual. In the leading case on this sub-
ject? the court say: ¢¢ That electors should have a right
to assemble, and freely and openly to examine the fitness
and qualifications of candidates for public offices, and com-
municate their opinions to others, is a position to which I
most cordially accede. But there is a wide difference be-
tween this privilege and a right irresponsibly to charge a
candidate with direct, specific,and unfounded crimes. It
would, in my judgment, be a monstrous doctrine to estab-
lish that, when a man becomes a candidate for an elective
office, he thereby gives to others a right to accuse him of
any imaginable crime with impunity. Candidates have
rights as well as electors; and those rights and privileges
must be so guarded and protected as to harmonize one with
the other. If one hundred or one thousand men, when as-
sembled together, may undertake to charge a man with
specific crimes, I see no reason why it should be less crim-
inal than if each one should do it individually at different
times and places. All that is required in the one case or

! Mayrant v. Richardson, 1 Nott & McCord, 348 (9 Am. Dec. 707);
Commonwealth v. Clapp, 4 Mass. 163 (8 Am. Dec. 212) ; Commonwealth
v. Morris, 1 Va. Cas. 175 (5 Am. Dec. 515) ; Sweeney v. Baker, 18 W. Va,
1568 (81 Am. Rep. 757); Mott v. Dawson, 46 Iowa, 533. But see Robbins
v. Treadway, 2 J. J. Marsh 540 (19 Am. Dec. 152); Spiering v. Andree,
45 Wis. 830 (30 Am. Rep. 744). .

3 Lewis v. Few, 5 Johns. 1, 865.
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the other is, not to transcend the bounds of truth. Ifa
man has committed a crime, any one has a right to charge
him with it, and is not responsible for the accusation; and
can any one wish for more latitude than this? Can it be
claimed as a privilege to accuse ad libitum a candidate with
the most base and detestable crimes? There is nothing
upon the record showing the least foundation or pretence
for the charges. The accusation, then, being false, the
prima facie presumption of law is, that the publication
was malicious, and the circumstance of the defendant being
associated with others does not per se rebut this presump-
tion.”” This position of the New York court has not only
been sustained by later cases in the same State, but it has
been followed generally by the other American courts,
and it may be considered as the settled doctrine in this
country.!

§ 17d. Publications through the press. — It has been
often urged in favor of the press, that a general and almost
unrestricted privilege should be granted the proprietors of
newspapers for all statements that might be received and
printed in their paper in good faith, which subsequently
prove to be false and injurious to some individual, pro-
vided it pertain to a matter in which the public may justly
be supposed to be interested. This view has of late met
with a strong support in Judge Cooley. In criticising an
opinion of the New York court to the contrary,’ he says:

1 S8ee King v. Root, 4 Wend. 118 (21 Am. Dec. 102) ; Powers v. Dubois,
17 Wend. 63; Hunt v. Bennett, 19 N. Y.178; Hamilton v. Eno, 81 N.Y. 116;
Thomas v. Crosswell, 7 Johns. 264 (5 Am. Dec. 269); Tillson v. Robbins,
68 Me. 295 (28 Am. Rep. 50); Hook v. Hackney, 16 Serg. & R. 885;
Sweeney v. Baker, 13 W. Va., 158 (81 Am. Rep. 757); Foster v. Scripps,
89 Mich. 376 (38 Am. Rep. 408) ; Wilson v. Noonan, 85 Wis. 821 ; Gottbehuet
v. Hubachek, 86 Wis. 515; Gove v. Blethen, 21 Min. 80 (18 Am. Rep 880),
Rearick v. Wilcox, 81 Ill. 77; Russell v. Anthony, 21 Kan. 450 (30 Am.
Rep. 486). See Barr v. Moore, 87 Pa. St. 885 (30 Am. Rep. 867.)

3 Hotchkiss v. Oliphant, 2 Hill, 510-518, per Nelson, Ch. J.
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««If this strong condemnatory language were confined to
the cases in which private character is dragged before the
public for detraction and abuse to panderto a depraved
appetite for scandal, its propriety and justice and the force
of its reasons would be at once conceded. But a very
large proportion of what the newspapers spread before the
public relates to matters of public concern, in which,
nevertheless, individuals figure, and must, therefore, be
mentioned in any account or discussion. To a great extent
also, the information comes from abroad ; the publisher can
have no knowledge concerning it, and no inquiries which
he could make would be likely to give him more definite in-
formation, unless he delays the publication, until it ceases
to be of value to his readers. Whatever view the law may
take, the public sentiment does not brand the publisher of
news as libeler, conspirator or villain, because the
telegraphic dispatches transmitted to him from all parts of
the world, without any knowledge on his part concerning
the facts, are published in his paper, in reliance upon the
prudence, care and honesty of those who have charge of the
lines of communication, and whose interest it is to be vigi-
lant and truthful. The public demand and expect accounts
of every important meeting, of every important trial, and
* of all the events which have a bearing upon trade and
business, or upon political affairs. It is impossible that
these shall be given in all cases without matters being
mentioned derogatory to individuals; and if the question
were a new one in the law, it might be worthy of inquiry
whether some line of distinction could not be drawn which
would protect the publisher when giving in good faith such
items of news as would be proper, if true, to spread before
the public, and which he gives in the regular course of his
employment, in pursuance of a publicdemand, and without
any negligence, as they come to him from the usual and
legitimate sources, which he has reason to rely upon; at
the same time leaving him liable when he makes his columns
§ 17d
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the vehicle of private gossip, detraction and malice.””! We
believe that the law should ¢¢ protect the publisher when
giving in good faith such items of news as would be proper,
if true, to spread before the public.”” But the difficulty is
experienced in determining what is proper to be published
in an ordinary newspaper. It seems to usthat, whenever
an event occurs in which the public generally is justified in
demanding information, the published accounts will be cov-
ered by the ordinary priviloge, which is granted to the in-
jurious and false statements of private individuals, when
they are made to those who havea legitimate interest in
the subject-matter.? But there is no reason why any
special protection should be thrown around the publisher of
news. Any such special protection, which cannot in reason
be extended to ¢¢the village gossiper’’ would in the main
only serve to protect newspaper publishers in the publica-
tion of what is strictly private scandal. Except in one
large class of cases,in which we think both the press and
the individual are cntitled to the protection asked for, viz. :
in criticisms upon public officials and candidates for office,
the general demand of Judge Cooley may be granted,
indeed is now granted by the law which denies ¢¢ that con-
ductors of the public press are entitled to peculiar indul-
gences and have special rights and privileges.””® But the

4 Cooley Const. Lim. *454.

3 See Commonwealth v. Nichols, 10 Met. 259; Mason v. Mason, 4 N. H.
110; Carpenter v. Bailey, 58 N. H. §90; Lewis v. Few, 6 Johns. 1; Andres
v. Wells, 7 Johns. 260 (6 Am. Dec. 257) ; Dale v. Lyon, 10 Johns. 447 (6
Am. Dec. 846); Marten v. Van Shaik, 4 Paige, 479; Sandford v. Bennett,
24 N. Y. 20; Hampton v. Wilson, 4 Dev. 468; Parker v. McQueen, 8 B.
Mon. 16; Fowler v. Chichester, 26 Ohio St. 9; Cates v. Kellogg, 9 Ind.
506; Farr v. Rasco, 9 Mich. 853; Wheeler v. Shields, 8 Ill. 348; Cummer-
ford v. McAvoy, 15 Ill. 811 ; Hawkins v. Lumsden, 10 Wis. 359 ; Beardsley
v. Bridgman, 17 Iowa, 290.

8 ¢ The law recognizes no such peculiar rights, privileges or clalms to
indulgence. They have no rights but such as are common to all. They
have just the same rights that the rest of the community have and no
more. They have the right to publish the truth, but no right to publish
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demands of the press extend beyond the limits set down by
Judge Cooley. The privilege they ask for is intended to
farnish protection for all those thrilling accounts of crime
and infamous scandal, the publication of which appears to
be required by a depraved public taste, but which the
thougbtful citizen would rather suppress than give special
protection to the publisher. The only two cases in which
a change in the existing law of privilege would perhaps be
just and advisable, are, first,the public criticism of public
officials and political candidates, and, secondly, the reports
of failures or financial embarrassments of commercial per-
sonages. In the second case, the privilege is granted to
individuals, and even to those well-known mercantile agen-
cies, when they make private reports to their subscribers of
the financial standing of some merchant ; ! but the privilege
does not appear to extend to the publication of such items
in the newspuapers.?

falsehood to the injury of others with impunity.” King v. Root, 4 Wend.
118 (21 Am. Dec. 102).

! Lewis v. Chapman, 16 N. Y. 869; Ormsby v. Douglass, 87 N. Y. 477.

! Thus, the reports of a mercantile agency, published and distributed
among its subscribers, have been held not to be privileged. Taylor v.
Church, 8 N. Y. 452; Sunderlin v. Bradstreet, 46 N. Y. 188 (7 Am. Rep.
322). ‘It may be assumed that If any one, having an interest in know-
ing the credit and standing of the plaintiffs, or whom the defendants sup-
posed and believed to have had such interest, had made the inquiry of the
defendants, and the statement in the alleged libel had been made in an-
swer to the inquiryin good faith; and upon information upon which the
defendants relled, it would have been privileged. This was the case of
Ormsby v. Douglass, 87 N. Y. 477. The business of the defendant in
that case was of a similar character to that of the present defendants;
and the statement complained of wasmade orally, to one interested in
the information, upon personal application at the office of the defendant
who refused to make a written statement. There was no other publica-
tion, and it was held that the occasion justified the defendant in giving
such information as he possessed to the applicant.

“In the case at bar, itis not pretended that but few, if any, of the per-
80ns to whom the 10,000 coples of the libelous publication were trans-
nitted, had any interest in the character or pecuniary responsibility of
the plaintiffs; and to those who had mo such interest there was no just
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The principal inquiry that concerns us in the present con-
nection is, to what extent privileged communications remain
80, when they are published through the public press. The
privilege does not extend beyond the necessity which justi-
fies its existence. Thus, for example, the law provides for
the legal counsellor and advocate a complete immunity from
responsibility for anything hc says in the conduct of a
cause. The privilege rests upon tho nocessity for absolute
freedom of speech, in order to insurc the attainment of jus-
tice between the parties. A publication of his speech will
not aid in the furtherance of justice, and hence it is not
privileged. But the law favors the greatest amount of
publicity in legal proceedings, it being one of the political
tenets prevailing in this country, that such publicity is a
strong guaranty of personal liberty, and furthers materially
the ends of justice. Hence we find that fair, impartial
accounts of legal proceedings, which are not ex parte in
character, are protected and are recognized as justifiable
publications.! The publication is privileged only when it
is made with good motives and for justifiable ends.? Ob-
servations or comments upon the proceedings do not come

occasion or propriety in communicating the information. The defend-
ants, in making the communication, assumed the legal responsibility
which rests upon all who, without cause, publish defamatory matter of
others, that is, of proving the truth of the publication, or responding in
damages to the injured party. The communication of the libel, to those
not interested in the information, was officious and unauthorized, and,
therefore, not protected, although made in the bellet of its truth, if it
were in point of fact false.” Judge Allen in Sunderlin v. Bradstreet,
supra.

1 Lewis v. Levy, E. B. & E. 537; Hoare v. 8ilverlock, 9 C. B. 20;
Torrey v. Field, 10 Vt. 858; Stanley v. Webb, 4 Sandf. 21; Fawcett v.
Charles, 18 Wend. 478; McBee v. Fulton, 47 Md. 403 (28 Am. Rep. 465);
Cincinnat{ Gazette Co. v. Timberlake, 10 Ohio St. 548. The privilege is
also extended to the publication of investigations ordered by Congress
Terry v. Fellows, 21 La. Ann. 875.

3 Saunders v. Baxter, 6 Helsk. 869.
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within the privilege.! Nor, it seems, do the defamatory
speeches come within the privilege thus accorded to the
publication of legal proceedings.? But ex parte proceedings,
and all preliminary examinations, though judicial in char-
acter, do not come within the privilege, and are not pro-
tected when published in the newspaper. In one case, the
court say: ¢ It is our boast that we are governed by that
just and salutary rule upon which security of life and char-
acter often depends, that every man is presumed innocent
of crimes charged upon him, until he is proved guilty.
But the circulation of charges founded on ex parte testi-
mony, of statements made, often under excitement, by per-
sons smarting under real or fancied wrongs, may prejudice
the public mind, and cause the judgment of conviction to be
passed long before the day of triul has arrived. When that
day of trial comes, the rule has been reversed, and the
presumption of guilt has been substituted for the presump-
tion of innocence. The chances of a fair and impartial
trial are diminished. Suppose the charge to be utterly
groundless. If every preliminary ex parte complaint, which
may be made before a police magistrate, may with entire
impunity be published and scattered broadcast over the
land, then the character of the innocent, who may be the
victim of a conspiracy, or of charges proved afterwards to
have arisen entirely from misapprehension, may be cloven
down without any malice on the part of the publisher. The
refutation of slander, in such cases, generally follows its
propagation at distant intervals, and brings often but an
imperfect balm to wounds which have become festered, and
perhaps incurable. It is not to be denied that occasionally

1 8tiles v. Nokes, 7 East, 493; Clark v. Binney, 2 Pick. 112; Common-
wealth ». Blanding, 8 Pick. 804 (15 Am. Dec. 214) ; Pittock v. O'Neill, 63
Pa. 8t. 268 (3 Am. Rep. 544); Scripps v. Rellly, 88 Mich. 10; Storey v.
Wallace, 60 II1. 51.

% Saunders v. Mills, 6 Bing. 2138; Flint v. Pike, 4 B. & C. 478. See
Stanley v. Webb, 4 S8andf. 21.
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the publication of such proceedings is productive of good,
and promotes the ends of justice. But in such cases, the
publisher must find his justification, not in privilege, but in
the truth of the charges.’’!

But the English courts have lately shown an inclination
to depart from this doctrine, particularly in relation to the
publication of police reports. In a late case,? Lord Camp-
bell indorses and acts upon the following quotation from an
opinion of Lord Denman, expressed before a committee of
the House of Lords in 1843: *¢ T have no doubt that (police
reports) are extremely useful for the detection of guilt by
making facts notorious, and for bringing those facts more
correctly to the knowledge of all parties in unraveling the
truth. The public, I think, are perfectly aware that those
proceedings are ex parte, and they become more and more
aware of it in proportion to their growing intelligence; they
know that such proceedings are only in the course of trial,
and they do not form their opinions until the trial is had.
Perfect publicity in judicial proceedings is of the highest im-
portance in other points of view, but in its effect upon
character, I think it desirable. The statement made in open
court will probably find its way to the ears of all in whose
good opinion the party assailed feels an interest, probably
in an exaggerated form, and the imputation may often rest
upon the wrong person ; both these evils are prevented by
correct reports.”’ The publication of police reports, or of
any other preliminary proceedings of a judicial nature, will
bring the news to the ears of countless numbers of strangers,
who, not knowing the party accused, will not likely be
prejudiced in his favor, and certainly would not have heard
or have taken any interest in the rumor of the man’s guilt,

1 Stanley v. Webb, 4 Sandf. 21. See Usher v. Severance, 21 Me. 9 (37
Am. Dec. 33); Matthews v. Beach, 5 Sandf. 259; Cincinnati Gazette
Co. v. Timberlake, 10 Ohio St. 548; Duncan v». Thwaites, 8 B. & C. 5563
Charlton v. Watton, 6 C. & P. 385.

3 Lewis v. Levy, E. B. & E. 537.
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but for the publication. The readers of these reports, who
are inclined to receive them in the judicial frame of mind,
suggested by Lord Denman, are not numerous, and very
few will dismiss from their minds all suspicions against the
innocence of the accused when there has been a failure to
convict him of the charge. Even when there has been a
trial of the defendant, and the jury has brought in a verdict
of acquittal, the publication of the proceedings is calculated
to do harm to the reputation of the defendant. But the
public welfare demands the freest publicity in ordinary legal
proceedings, and the interest of the individual must here
give way. On the other hand, there is no great need for
the publication of the preliminary examinations. In onlya
few cases can the publication prove of any benefit to the
public. The public demand being small, the sacrifice of
private interest is not justified.

Not only is the publication of the proceedings of a court
of law privileged ; but the privilege extends to the publica-
tion in professional and religious journals of proceedings had
before some judicial body or council, connected with the
professional or religious organization, which the publishing
paper represents.! And so likewise would be privileged
the publication of legislative proceedings, and the proceed-
ings of congressional and legislative investigating commit-
tees.?

SEcTION 18. Security to reputation — Malicious prosecution.
18a. Advice of counsel, how far a defense.

§ 18 Security to reputation — Malicious prosecution—
Although a prosecution on the charge of some crime muy
result in a verdict of acquittal, even where the trial would
furnish to a judicial mind a complete vindication, by remov-

! Burrows, v. Bell, 7 Gray, 301; Shurtleff ». Stevens, 61 Vt. 6501 (3L
Am. Rep. 698).
! Terry v. Fellows, 21 La. Ann. 375.
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ing all doubts of the innocence of the accused, it will
nevertheless leave its mark upon the reputation. Even a
groundless accusation will soil one’s reputation. But it is
to the interest of the public, as well as it is the right of the
individual, that resort should be made to the courts for
redress of what one conceives to be a wrong. While a
litigious spirit is to be deprecated, since in the institution of
legal order the right to self-defense is taken away, except
as an immediate preventive of attacks upon person and
property, it is not only expedient but just, that when a
man believing that he has a just claim against the defend-
ant, or that this person has committed some act which
subjects him to a criminal prosecution, sets the machinery
of the law in motion, he should not be held responsible for
any damage that might be done to the person prosecuted, mn
the event of his acquittal. The good faith of the prose-
cutor should shield him from liability. Any other rule would
operate to discourage to a dangerous degree the prosecution
of law-breakers, and hence it has been recognized as a wise
limitation upon the right of security to reputation. But the
interests of the public do not require an absolute license
in the institution of groundless prosecutions. The protec-
tion of privilege is thrown around only those who in good
faith commence the prosecution for the purpose of securing
a vindication of the law, which they believe to have been
violated. Hence we find that the privilege is limited, and,
as it is succinctly stated by the authorities, in order that
an action for malicious prosecution, in which the prose-
cutor may be made to suffer in damages, may be
sustained, three things must concur: there must be an
acquittal of the alleged criminal, the suit must have been
instituted without probable cause, and prompted by malice.

A final acquittal is necessary, because a conviction would
be conclusive of his guilt. And even where he is convicted
in the court below, and a new trial is ordered by the
superior court for error, the conviction is held to be conclus-
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ive proof of the existence of probable cause.! But an
acquittal, on the other hand, does not prove the want of
probable cause, does not even raise the prima facie pre-
sumption of a want of probable cause. Probable cause, as
defined by the Supreme Court of the United States, is ¢ the
existence of such facts and circumstances as would excite
belief in a reasonable mind, acting on the facts within the
knowledge of the prosecutor, that the person charged was
guilty of the crime, for which he was prosecuted.’’?

The want of probable cause cannot be inferred ; it must
be proven affirmatively and independently of the presence
of actual malice. The pluinest proof of actual malice will
not support an action for malicious prosecution, if there be
probable cause. With probable cause, the right to institute
the prosecution is absolute, and the element of malice does
ot affect it.2 But when it has been shown that the defend-
ant in the prosecution has been acquitted and that the suit
had been instituted without probable cause, the malice need
not be directly and affirmatively proved. It may be infer-
red from the want of probable cause. The want of probable
cause raises the prima facie presumption of malice, and

1 Witham v. Gowen, 14 Me. 862; Payson v. Caswell, 22 Me. 212; Whit-
ney v. Peckham, 15 Mass. 242; Bacon ». Towne, 4 Cush. 217; Kirpatrick
. Kirkpatrick, 89 Pa. St. 288; Griffs v. Sellars, 4 Dev. & Bat. 176.

? Wheeler v. Nesbit, 24 How. (U. 8.) 545. See Gee v. Patterson, 63
Me. 49, Barron v. Mason, 81 Vt. 189; Mowry v. Whipple, 8 R. 1. 860;
Stone v. Stevens, 12 Conn. 219; Carl v. Ayres, 53 N. Y. 18; Farnam o.
Feeley, 55 N. Y. 5561; Fagnan v. Knox, 65 N. Y. 525; Winebiddle v. Porter-
fleld, 9 Pa. St. 187; Boyd v. Cross, 85 Md. 194; Spengle v. Davy, 15 Gratt.
381; Braveboy v. Cockfleld, 2 McMul. 270; Raulston v. Jackson, 1 Sneed,
128; Faris v. Starke, 8 B. Mon. 4; Collins v. Hayte, 50 Ill. 853; Galla-
way v. Burr, 82 Mich. 832; Lawrence v. Lanning, 4 Ind. 194; Shaul ».
Brown, 28 Iowa, 57 ( 4 Am. Rep. 151) ; Bauerv. Clay, 8 Kan. 580.

} Williams v. Taylor, 6 Bing. 188; Cloon v Gerry, 18 Gray 201; Heyne
9.Blair, 62 N. Y. 19; Travis v. Smith, 1 Pa. St. 234; Bell v. Pearcy, 5 Ired.
83; Hall v. Hawkins, 5 Hamph. 857; Israel v. Brooks, 28 Ill. 575; King v.
Ward, 77 Ill. 603; Mitchinson v. Cross, 58 Ill. 866; Callahan v. Caffarati,
39 Mo. 136; Sappington v. Watson, 50 Mo. 83; Malone v. Murphy, 2
Kan, 250.
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throws upon the prosecutor the burden of proving that he
wus not actuated by malice in the commencment of the
prosecution.! But this presumption may be rebutted by the
presentation of facts, which indicate that the prosecutor was
actuated solely by the laudable motives of bringing to jus-
tice one whom he considers a criminal. The want of
probable cause is not inconsistent with perfect good faith.
The prosecutor may have bcen honestly mistaken in the
strength of his case. But when a man is about to institute
a proceeding which will do irreparable damage to a
neighbor’s reputation, however it may terminate, it is but
natural that he should be required to exercise all reasonable
care in ascertaining the legal guilt of the accused. Asit
was expressed inone case:? ¢ Every man of common infor-
mation is presumed to know that it is not safe in matters
of importance to trust to the legal opinion of any but
recognized lawyers ; and no matter is of more legal import-
ance than private reputation and liberty. When a person
resorts to the best means in his power for information, it
will be such a proof of honesty as will disprove malice and
operate as a defense proportionate to his diligence.”” In
order, therefore, that the prosecutor may, where a want of
probable cause has been established against him, claim to
have acted in good faith and thus screen himself from lia-
bility, he must show that he consulted competent legal
counsel, and that the prosecution was instituted in reliance
upon the opinion of counsel that he had a good cause of
action.

1 Merriam v. Mitchell, 13 Me. 489; Mowry ». Whipple, 8 R. 1. 860;
Closson v. Staples; 42 Vt. 209; Pangburn v. Bull,1 Wend. 845; McKewn
v. Hunter, 80 N. Y. 624; Dietz v. Langfitt, 63 Pa. St. 234; Cooper v.
Utterbach, 87 Md. 282; Flickinger v. Wagner, 46 Md. 581 ; Ewing v. San-
ford, 19 Ala. 605; Blass v. Gregor, 15 La. Ann. 421; White v. Tucker, 16
Ohio St.468; Ammerman v. Crosby, 26 Ind. 451 ; Harpham v. Whitney, 77
I11. 82 ; Holllday v. Sterling, 62 Mo. 821; Harkrader v. Moore, 44 Cal, 144..

2 Campbell, J. in Stanton v. Hart, 27 Mich. 589.
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§ 18a. Advice of counsel, how far a defense.— It is
remarkable with what uncertainty the books speak of the
manner, in which the advice of counsel constitutes a defense
to the action for malicious prosecution. Some of the cases
hold that it is proof of probable cause ;! some maintain that it
disproves malice, in most cases imposing no limitation upon
its scope,? while others, and it is believed the majority of
cases, refer to it as establishing both the absence of malice
and the presence of a probable cause.? If the position of
these courts is correct, which hold that the advice of coun-
sel establishes the existence of probable cause, then the
advice of counsel will constitute an absolute bar to all ac-
tions for malicious prosecution, whenever there has been a

1 See Olmstead v. Partridge, 16 Gray, 883; Besson v. Southard, 10 N.
Y. 237; Laughlin v. Clawson, 27 Pa. St. 330; Fisher v. Forrester, 33 Pa.
St. 501; Ross v. Innis, 26 Il1l. 259; Potter v. Sealey, 8 Cal. 217; Levy v.
Brannan, 39 Cal. 485. Mr. Cooley, in his work on Torts, p. 183, says:
A prudent man is, therefore, expected to take such advice (of counsel),
and when he does 8o, and places all the facts before his counsel, and acts
upon his opinion, proof of the fact makes out a case of probable cause,
provided the disclosure appears to have been full and fair, and not to
have withheld any of the material facts.”

3 Snow v. Allen, 1 Stark. 409; Sommer v. Wilt, 4 Serg. & R. 20; Dav-
enport v. Lynch, 6 Jones L. 545; Stanton v. Hart, 27 Mich. 589; Murphy
v. Larson, 77 Ill. }72; Willlams v. Van Meter, 8 Mo. 889; Center v.
Spring, 2 Clarke, 3893; Rover v. Webster, 3 Clarke, 502.

3 See Soule v. Winslow, 66 Me. 447; Bartlett ». Brown, 6 R. 1. 87;
Ames v. Rathbun, 55 Barb. 194; Walter v. Sample, 26 Pa. St. 275;
Turner v. Walker, 8 G. & J. 380; Gould v. Gardner, 8 La. Ann. 11;
Phillips v. Bonham, 16 La. Ann. 887; Lemay v. Williams, 82 Ark. 166;
Wood v. Weir, 5 B. Mon. 544; Wicker ». Hotchkiss, 62 I1l. 107; Davie ».
Wisher, 72 I11. 262; Wilkinson v. Arnold, 18 Ind. 45; Bliss v. Wyman, 7
Cal. 257. In the case of Blunt v. Little, 8 Mason, 102, Mr. Justice Story
said: It is certainly going a great way to admit the evidence of any
counsel that he advised a sult upon a deliberate examination of the facts,
forthe purpose of repelling the imputation of malice and establishing probable
cause. My opinion, however, s that such evidence is admissible.” 8o,
also, in Walter v. Sample, 25 Pa. St. 275, we find the law stated thus:
% Professors of the law are the proper advisers of men in doubtful cir-
cumstances, and their advice, when fairly obtained, exempts the party who
acts upon it from the imputation of proceeding maliciously and without
probable 3
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full and fair disclosure of all the facts within the knowledge
of the prosecutor; and the proof of actual malice as the
cause of the prosecution will not render him liable, not even
where the procurement of professional opinion was to furn-
ish a cloak for his malice, or as a matter of precaution, to
learn whether it was safe to commence proceedings. But
probable cause does not rest upon the sincerity of the
prosecutor’s belief, nor upon its reasonableness, as shown
by facts which are calculited to influence his judgment
peculiarly, and not the judgment of others. It must be
established by facts, which are likely to induce any reason-
able man to believe that the accused is guilty. If probable
cause depends upon the honest reasonable belief of the
prosecutor in the guilt of the accused, it is certainly based
upon reasonable grounds, if his legal adviser tells him that
- he has a good cause of action. But Lis belief does not
enter into the determination of the question of probable
cause. Although his honest belief in the guilt of the ac-
cused is necessary to shield him from a judgment for ma-
licious prosecution, it is not because such belief is necessary
to establish probable cause, but because its absence proves
that the prosecution was instituted for the gratification
of his malice. The opinion of counsel can not supplant
the judgment of the court as to what is probable cause,
and such would be the effect of the rule, that the advice of
counsel establishes probable cause. As Mr. Justice Story
said: ¢ What constitutes a probable cause of action 1s,
when the facts are given, matter of law upon which
the court is to decide ; and it can not be proper to intro-
duce certificates of counsel to establish what the law is.”’?

The better opinion, therefore, is that the advice of coun-
sel only furnishes evidence of his good motives, in rebuttal
to the inference of malice from the want of probable cause.
It does not constitute a conclusive presumption of good

1 Blunt v. Little, 8 Mason, 102.
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faith on the part of the prosecutor. If, therefore, there
are facts, which establish the existence of malice, and
show that the procurement of professional opinion was to
cloak his malice, or as a matter of precaution to learn
whether it was safe to commence proceedings, the defense
will not prevail, and the prosecutor will, notwithstanding,
be held liable.!

1 Burnap v. Albert, Taney, 344; Ames v. Rathbun, 55 Barb. 194; Kim-
ball v. Bates, 50 Me. 808; Brown v. Randall, 36 Conn. 56; Prough v. En-
triken, 11 Pa. St. 81; Fisher v. Forrester, 83 Pa. 8t. 501; Schmidt v.
Weldman, 63 Pa. St. 178; Davenport v. Lynch, 6 Jones L. 545; Glascock
v. Bridges, 15 La. Ann. 672; King v. Ward, 77 Ill. 603; Rover v. Webster,
3 Clarke, 502; Chapman v. Dodd, 10 Minn. 850. In Snow v. Allen, 1
Stark. 409, one of the earliest cases in which the advice of counsel was
set up a8 a defense, Lord Ellenborough inquired: ¢ How can it be con-
tended here that the defendant acted maliciously? He acted ignor-
antly. * * * Hewas acting under what he thought was good advice, it
was unfortunate that his attorney was mislead by Higgin’s Case (Cro.
Jac. 320) ; but unless you can show that the defendant was actuated by
some purposed malice, the plaintiff can not recover.” In Sharpe v.
Johnstone (59 Mo. 5§77; s.c. 76 Mo. 660), Judge Hough sald (76 Mo.) 674:
“Although defendants may have communicated to counsel learned in the
law, all the facts and circumstances bearing upon the guilt or innocence
of the plaintiff, which they knew or by any reasonable diligence could
have ascertained, yet, if, notwithstanding the advice of counsel, they be-
lieved that the prosecution would fail, and they were actuated in com-
mencing sald prosecution, not simply by angry passions or hostile
feelings, but by a desire to injure and wrong the plaintiff, then most cer-
tainly they could not be said to have consulted counsel In good faith, and
the jury would have been warranted in finding that the prosecution was
maliclons.” See the annotation of the author to Sharpe v. Johnstone, in
21 Am. Law. Reg. (N. 8.) 582.
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CHAPTER II

PERSONAL LIBERTY.

§ 30. Personal liberty — How guaranteed. — It is alto-
gether needless in this connection to indulge in a panegyric
upon the blessings of guaranteed personal liberty. The
love of liberty, of freedom from irksome and unlawful
restraints, is implanted in every human breast. In the
American Declaration of Independence, and in the bills of
rights of almost every State constitution, we find that per-
sonal liberty is expressly guaranteed to all men equally.
But notwithstanding the cxistence of these fundamental
and constitutional guaranties of personal liberty, the as-
tounding anomaly of the slavery of an entire race in more
than one-third of the States of the American Union, during
three-fourths of a century of national existence, gave the
lie to their own constitutional declarations, that ¢¢ all men
are endowed by their Creator, with certain alienable rights,
among which are the right to life, liberty, and the pursuit
of happiness.”” But, happily, this contradiction is now a
thing of the past, and in accordance with the provisions of
the thirteenth amendment to the constitution of the United
States, it is now the fundamental and practically unchange-
able law of the lana, that ¢ neither slavery nor involuntary
servitude, except as a punishment for crime whereof the
party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction.!

But to a practical understanding of the effect of these
constitutional guaranties, a clear 1dea of what personal
liberty consists is necessary. Itis not to be confounded
with a license to do what one pleases. Laberty, according

1 7. 8. Const. Amend., art. XIII.
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to Montesquieu, consists ¢¢ only in the power of doing what
we ought to will, and in not being constrained to do what
we ought not to will.”” No man has a right to make such
a use of his liberty as to commit an injury to the rights of
others. Hisliberty is controlled by the oft quoted maxim,
sic utere tuo, ut alienum non ledas. Indeed liberty is that
amount of personal freedom, which is consistent with a
strict obedience to this rule. ¢ Liberty,”’ in the words of
Mr. Webster, ¢ is the creature of law, essentially different
from that authorized licentiousness that trespasses on right.
It is a legal and refined idea, the offspring of high civiliza-
tion, which the savage never understood, and never can
understand. Liberty exists in proportion to wholesome
restraint; the more restraint on others to keep off from us,
the more liberty we have. It is an error to suppose that
liberty consists in a paucity of laws. If one wants few
laws, let him go to Turkey. The Turk enjoys that blessing.
The working of our complex system, full of checks on leg-
islative, executive and judicial power, is favorable to liberty
and justice. Those checks and restraints are so many
safegnards set around individual rights and interests.
That man is free who is protected from injury.””! While
liberty does not consist in a paucity of laws, still it is only
consistent with a limitation of the restrictive laws to those
which exercise a wholesome restraint. ¢¢ That man is free
who is protected from injury,’’ and his protection involves
necessarily the restraint of other individuals from the com-
mission of the injury. In the proper balancing of the con-
tending interests of individuals, personal liberty is secured
and developed ; any further restraint is unwholesome and
subversive of liberty. As Herbert Spencer has expressed
it, ¢ every man may claim the fullest liberty to exercise
his faculties compatible with the possession of like liberty
by every other man.’’?

1 Webster’s Works, vol. I1., p. 893.
* Social Statics, p. 94. 0
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The constitutional guaranties are generally unqualified,
and a strict construction of them would prohibit all limitations
upon liberty, if any other meaning but the limited one here
presented were given to the word. But these guaranties
are to be liberally construed, so that the object of them
may be fully attained. They do not prohibit the exercise
of police power in restraint of licentious trespass upon
the rights of others, but the restrictive measures must be
kept within these limits. ¢¢ Powers, which can be justified
only on this specific ground (that they are police regu-
lations), and which would otherwise be clearly prohibited
by the constitution, can be such only as are so clearly
necessary to the safety, comfort and well-being of society,
or so imperatively required by the public necessity, as to
lead to the rational and satisfactory conclusion that the
framers of the constitution could not, as men of ordinary
prudence and foresight have intended, to prohibit their ex-
ercise in the particular case, notwithstanding the language
of the prohibition would otherwise include it.”’!

The restrictions upon personal liberty, permissible under
these constitutional limitations, are either of a public or
private nature. In consequence of the mental and physical
disabilities of certain classes, in the law of domestic rela-
tions, their liberty is more or less subjected to restraint, the
motive being their own benefit. These restraints are of a
private nature, imposed under the law by private persons
who stand in domestic relation to those whose liberty is
restrained. This subject will be discussed in a subsequent
connection.? In this connection we are only concerned
with those restraints which are of a public nature, i.e.,
those which are imposed by government. They may be
subdivided under the following headings: 1. The police

1 Christiancy, J., in Peoplev. Jackson & Mich. Plank Road Co., 9 Mich.
285.
* See post, ch. 12, 18, 14, and §§ 149-178.
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control of the criminal classes. 2. The police control of
dangerous classes, other than by criminal prosecutions.
3. The regulation of domicile and citizenship. 4. Police
control of morality and religion. 5. Police regulation of
the freedom of speech and of the press. 6. Police regula-
tion of trades and professions.
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CHAPTER IV.
POLICE CONTROL OF CRIMINAL CLASSES.

8ectIOoN 81. The effect of crime on the rights of the criminal.

8la. Due process of law.

81b. Bills of attainder.

8lc. Ez post facto law.
82. Preliminary confinement to answer for a crime.
88. What constitutes a lawful arrest.

83a. Arrest without warrant.
84. The trial of the accused.

84a. The trlal must be speedy.
84b. The trial must be public.

84c. Accused entitled to counsel,
84d. Indictment by grand jury or by information.
84e. The plea of defendant.
84f. Trial by jury — Legal jeopardy.

85. Control over criminals in the penitentiary.
85a. Convict lease system.

§ 31. The effect of crime on the rights of the crim-
inal. — The commission of crime, in the discretion of the
government, subjects all rights of the criminal to the possi-
bility of forfeiture. Life, liberty, political rights, statutory
rights, relative rights, all or any of them may be forfeited
by the State, in punishment of a crime. When a man com-
mits a crime he forfeits to a greater or less extent his
right of immunity from harm. The forfeiture for crime is
usually confined to life, liberty and property, and political
rights, although all rights in the wisdom of the legislature
may be subjected to forfeiture, and the forfeiture of liberty
is the most common.

§ 3la. Due process of law.— But the forfeiture of rights
islimited and controlled by constitutional restrictions, and it
§ 3la (")
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may be stated as a general proposition, that such a forfeiture,
as a punishment for crime, can only be effected after a judi-
cial examination and a conviction of the crime charged. In
the Magna Charta, in the charter of Henry III., in the
Petition of Right, in the Bill of Rights, in England, and in
this country in all the constitutions, both State and national,
it is substantially provided that no man shall be deprived of
his life, liberty, or property, unless by the judgment of his
peers or the law of the land. In some State constitutions,
the clause ¢ without due process of law *’ is employed in
the place of ¢¢ the judgment of his peers or the law of the
land ; >’ but the practical effect is the same in all cases,
whatever may be the exact phraseology of this constitutional
provision.! Perhaps the scope of the limitation cannot be
better explained than by the words of Mr. Webster: ¢ By
the law of the land is most clearly intended the general
law; alaw which hears before it condemns; which proceeds
upon inquiry, and renders judgment only after trial. The
meaning is that every citizen shall hold his life, liberty,
property and immunities under the protection of the gen-
eral rules which govern society. Everything which may pass
under the form of an enactment is not therefore to be con-
sidered the law of the land. If this were so, acts of
attainder, bills of pains and penalties, acts of confiscation,
acts reversing judgments, and acts directly transferring one
man’s estate to another, legislative judgments, decrees and
forfeitures in all possible forms, would be the law of the
land. Such a strange construction would render constitu-
tional provisions of the highest importance completely inop-
erative and void. It would tend directly to establish the
union of all powers in the legislature. There would be no
general permanent law for courts to administer or men to
hive under. The administration of justice would be an
empty form, an idle ceremony. Judges would sit to exe-

1 Cooley Const. Lim. *352, *853.
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riages ; professors and teachers of educational institutions,
etc. Although the State court, as it was then constituted,
did not hesitate to pronounce these provisions valid, the
Supreme Court of the United States has declared them
void as being in violation of the national constitution, which
prohibits the enactment of bills of attainder by the States.!

§ 3lc. Ex post facto laws.— Another constitutional pro-
vision, intended to furnish to individual liberty ample protec-
tion against the exercise of arbitrary power, prohibits the
enactment of ex post facto laws by Congress as well as by
the State legislatures.? The literal meaning of the pro-
hibition is that no law can be passed which wil apply to
and change the legal character of an act already done.
But at a very early day in the history of the Constitution,
the clause was given a more technical and narrow construc-
tion, which has ever since limited the application of the pro-
vision. In the leading case,® Judge Chase explains the
meaning of the term ex post facto in the following language:
¢¢ The prohibition in the letter is not to pass any law con-
cerningor after the fact ; but the plain and obvious meaning

1 Cummings v. Missouri, 4 Wall. 277; s. c. State v. Cummings, 36 Mo.
268. The constitutional provision was likewise upheld in the following
cases: State v. Garesche, 36 Mo. 256, In its application to an attorney;
State v. Bernoudy, 86 Mo. 279, in the case of the recorder of St. Louls.
In State v. Adams, 44 Mo. 570, after the Cummings Case had been de-
cided by the Supreme Court of the United States against the State, and
after a'so a change In the personnel of the State court, a legislative act,
which declared the Board of Curators of St. Charles College deprived of
their office, for failure to take the oath of loyalty, was held to be void as
being a bill of attainder. A statute of this kind was likewise passed by
the legislature of West Virginia, and although sustained at first by the
Supreme Court of the State (Beirne v. Brown, 4 W. Va. 72; Plerce 0.
Karskadon, 4 W. Va. 234), it was subsequently held by the Supreme
Court of the State, and of the United States, that the act was unconsti-
tutional. Kyle v. Jenkins, 6 W. Va. 871; Lynch v. Hoffman, 7 W. Va.
568; Pearce v. Karskadon, 16 Wall, 234.

3 U. 8. Const., art. 1., §§9 and 10.

3 Calder v. Bull, 8 Dall. 886, 390.
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and intention of the prohibition is this: that the legislatures
of the several States shall not pass laws after a fact done by
a subject or citizen, which shall have relation to such fact,
and punish him for having done it. The prohibition, con-
sidered in thislight, is an additional bulwark in favor of the
personal security of the subject, to protect his person from
punishment by legislative acts having a retrospective oper-
ation. I do not think 1t was inserted to secure the citizen in
his private rights of either property or contracts. The pro-
hibitions not to make anything but gold and silver a tender
in payment of debts, and not to pass any law impairing the
obligation of contracts, were inserted to secure private
rights; but the restriction not to pass any ex post facto law
was to secure the person of the subject from injury or pun-
ishment, in consequence of such law. If the prohibition
against making ex post facto laws was intended to secure
personal rights from being affected or injured by such laws,
and the prohibition is sufficiently extensive for that object,
the other restraints I have enumerated were unnecessary,
and therefore improper, for both of them are retrospective.

«“I will state what laws I consider ex post facto laws,
within the words and the intent of the prohihition. 1st.
Every law that makes an action, done before the passing of
the law, and which was innocent when done, criminal, and
punishes such action. 2d. Every law that aggravates a
crime, or makes it greater than it was when committed.
3d. Every law that changes the punishment, and inflicts a
greater punishment than the law annexed to the crime when
committed. 4th. Every law that alters the legal rules of
evidence, and receives less or different testimony than the
law required at the time of the commission of the offense,
in order to convict the offender. All these and similar
laws are manifestly unjust and oppressive. In my opinion,
the true distinction is between ex post factolaws and retro-
spective laws. Every ex post facto law must necessarily be
retrospective, but every retrospective law is not an ex post
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Jacto law ; the former only are prohibited. Every law that
takes away or impairs rights vested, agreeably to existing
laws, is retrospective, and is generally unjust, and may be
oppressive ; and there is a good general rule, that a law
should have no retrospect; but there are cases in which
laws may justly, and for the benefit of the community, and
also of individuals, relate to a time antecedeut to their com-
mencement; as statutes of oblivion or of pardon. They are
certainly retrospective, and literally both concerning and
after the facts committed. But I do not consider any law
ex post facto, within the prohibition that mollifies the rigor
of the criminal law; but only those that create or aggravate
the crime, or increase the punishment, or change the rules
of evidence for the purpose of conviction. Every law that
18 to have an operation before the making thereof, as to
commence at an antecedent time, or to save time from the
statute of limitations, or to excuse acts which were unlaw-
ful, and before committed, and the like, is retrospective.
But such laws may be proper or necessary, as the case may
be. There is a great and apparent difference between mak-
ing an unlawful act lawful, and the making an innocent
action criminal, and punishing itasa crime. The expressions
ex post facto are technical ; they had been in use long before
the revolution, and had acquired an appropriate mean-
ing by legislators, lawyers, and authors.”’! It is not
difficult to understand the scope of the constitutional pro-

1 See Fletcher v.Peck,6 Cranch, 87; Ogden v. S8aunders, 12 Wheat.
218; Satterlee v. Matthewson, 2 Pet. 880; Watson v. Mercer, 8 Pet. 88;
Charles River Bridge v. Warren Bridge, 11 Pet. 420; Carpenter v. Pennsyl-
vania, 17 How. 4566; Hopt v. Utah, 110 U. 8. 574; Lock v. Dane, 9 Mass.
860; Woart v. Winnick, 8 N. H. 473; Dash v. Van Kleek, 7 Johns. 477;
Moore v. State, 48 N. J. 203; Perry’s Case, 8 Gratt. 632; Evans v. Mont-
gomery, 4 Watts & 8. 218; Huber v. Reilly, 58 Pa. St. 115. But a retro-
spective law will be ex post facto, notwithstanding it does not provide
for a criminal prosecution. The exaction of any penalty for the doing of
an act, which before the law was altogether lawful, makes the law ez post
facto. Falconer v. Campbell, 2 McLean, 195; Wilson v. Ohio, etc., R. B.
Co., 64 T11. 542.
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tection against ex post facto laws, except as to those cases,
in which it is held that when a less punishment is inflicted,
the law is not ex post facto. The difficulty in these cases
isa practical one, arising from an uncertainty concerning
the relative grievousness and weight of different kinds of
punishment.. That a law is constitutional, which mitigates
the punishment of crimes already committed, cannot be
doubted.! But all punishments are degrading, and in no
case of an actual change of punishment, as for example, from
imprisonment to whipping, or vice versa, can the court with
certainty say that the change works a mitigation of the
punishment. But while the courts of mauy of the States
have undertaken to decide this question of fact,® the New
York Court of Appeals has held that ¢ a law changing the
punishment for offenses committed before its passage is ex
post factoand void, under the constitution, unless the change
consists in the remission of some separable part of the pun-
ishment before prescribed, or is referable to prison disci-
pline or penal administration, as its primary object.”’3

1 Woart v. Winnick, 8 N. H. 179; State v. Arlin, 89 N. H, 179; Hartung
v. People, 22 N. Y. 95, 105; Shepherd v. People, 256 N. Y. 124; State v,
Wiliams, 2 Rich. 418; Boston v. Cummings, 16 Ga. 102; Strong v. State,
1 Blackf. 193; Clarke v. State, 23 Miss. 261; Maul v. State, 25 Tex. 166;
Torner v. State, 40 Ala. 21.

1 Sce State v. Arlin, 89 N. H. 179; State v. Williams, 2 Rich. 418;
Strong v. State, 1 Blackf. 193; Herber v. State, 7 Tex. 69.

3 Davies, J., in Ratzky v. People, 29 N. Y. 124. Sce Shepherd v. Peo-
Ple, 25 N. Y. 406. ¢ In my opinion,” says Denio, J., in Hartung v. Peo-
ple, 22 N. Y. 95, 105, ¢¢ it would be perfectly competent for the legislature,
by a general law, to remit any separable portion of the prescribed pun-
ishment. For instance, if the punishment were fine and imprisonment, a
law which should dispense with either the floe or the imprisonment
might, I think, be lawfully applied to existing offenses; and so, in my
opinfon, the term of imprisonment might be reduced, or the number
of stripes diminished, in cases punishable in that manner. Anything
which, if applied to an individual sentence, would fairly fall within the
fdea of a remission of & part of the sentence, would not be liable to ob-
jection. And any change which should be referable to prison discipline
or penal administration, as its primary object, might also be made to take
effect upon past as well as future offenses; as changes In the manner or
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Except in regard to the material changes in the rules of
evidence which tend to make conviction easier, laws for
the regulation of criminal procedure are always subject to
repeal or amendment, and the new law will govern all
prosecutions that are begun or are in progress after its en-
actment, it matters not when the offenses were committed.
Such a law is not deemed an ex post facto law when applied

kind of employment of convicts sentenced to hard labor, the system of
supervision, the means of restraint, or the llke. Changes of this sort
might operate to increase or mitigate the severity of the punishment of
the convict, but would not raise any question under the constitutional
provision we are considering. The change wrought by the act of 1860, in
the punishment of the existing offenses of murder, does not fall within
either of these exceptions. If it is to be construed to vest in the gov-
ernor a discretion to determine whether the convict should be executed
or remain a perpetual prisoner at hard labor, this would only be equiva-
lent to what he might do under the authority to commute a sentence.
But he can, under the constitution, only do this once for all. If he re-
fuses the pardon, the convict is executed according to the sentence. If he
grants it, his jurisdiction of the case ends. The act in question places the
convict at the mercy of the governor in office at the expiration of one
year from the time of the conviction, and of all of his successors during
the lifetime of the convict. He may be ordered to execution at any time,
upon any notice, or without notice. Under one of the repealed sections
of the Revised Statutes, it was required that a period should intervene
between the sentence and the execution of not less than four, nor more
than eight weeks. If we stop here, the change effected by the statute is
between an execution withina limited time, to be prescribed by the court,
or a pardon or commutation during that period, on the one hand, and
the placing the convict at the mercy of the executive magistrate for the
time, and his successors, to be executed at his pleasure at any time after
one year, on the other. The sword is indeflnitely suspended over his
head, ready to fall at any time. It is not enough to say, if ever that can
be said, that most persons would probably prefer such a fate to the
former capital sentence. It is enough to bring the law within the con-
demnation of the constitution, that it changes the punishment after the
commission of the offense, by substituting for the prescribed penalty a
different one. We have no means of saying whether one or the other
would be the most severe in a given case. That would depend upon the
disposition and temperament of the convict. The legislature can not thus
experiment upon the criminal law. The law, moreover, prescribes one
year’s imprisonment, at hard labor in the State prison, in addition to the
punishment of death. In every case of the execution of a capital sen-
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to the prosecution of offenses commited before the change
in the law.!

§ 32. Preliminary confinement to answer for a
crime.— It is the benign principle of every system of juris-
prudence that one is presumed to be innocent of all criminal
accusations, until he is proven to be guilty, and that presump-
tion is so strong that the burden is thrown upon the prosecu-
tion of proving the guilt beyond the shadow of a doubt,
in order to secure a conviction. But, notwithstanding this
general presumption of innocence, the successful prosecu-
tion and punishment of crimes require that the necessary
precautions be taken to secure the presence of the accused
during the trial and afterwards, in case of conviction, and
the fear of a default in attendance becomes greater in por-
portion as the likelihood of conviction increases. In order,
therefore, that the laws may be enforced, and the guilty be
brought to trial and punishment, it is necessary that every
one, against whom a charge of crime has been laid, should
submit to arrest by the proper officer, whose duty it is to
bring the accused before the court or officer by whom the
order for arrest has been issued.

tence, it must be preceded by the year’s imprisonment at hard
labor. ®* * * [tis enough, in my opinion, that it changes it (the pun-
ishment) in any manner, except, by dispensing with divisible portions of
it; but apon the other definition announced by Judge Chase, where it is
implied that the change must be from a less to a greater punishment, this
act can not be sustained.”

1 Gut v. State, 9 Wall. 85; State v. Learned, 47 Me. 426; State v. Cor-
son, 69 Me. 137; Commonwealth v. Hall, 97 Mass. 570; Commonwealth v.
Dorsey, 103 Mass. 412; State v. Wilson, 48 N. H. 898; Walter v, People,
32 N. Y. 147; Stokes v. People, 58 N. Y. 164; Warren v. Commonwealth,
37 Pa. St. 45; Rand v. Commonwealth, 9 Gratt. 738; State v. Willlams, 2
Rich. 418; Jones v. State, 1 Ga. 610; Hart v. State, 40 Ala. 82; State v,
Manning, 14 Tex. 402; Dowling v. Mississippl, 13 Miss. 664; Walton v.
Commonwealth, 16 B. Mon. 15; Lasure v. State, 10 Ohio St. 43; McLaugh-
lin v. State, 46 Ind. 838; Brown v. People, 29 Mich. 232; People v. Olm-
stead, 80 Mich. 431; Sullivan v. Oneida, 61 Ill. 242; State v. Ryan, 18
Minn. 370; State v. O’Flaherty, 7 Nev, 153.
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Since the preliminary confinement is ordered only to
insure the attendance of the accused at the trial, the
confinement can only be continued as long as there s
any reasonable danger of his default. Where, therefore,
the punishment upon conviction will not exceed a fine or
imprisonment of short duration, it became customary at
an early day to release him upon giving a bond for
his appearance, signed by sureties, in the sum which he
will have to pay upon conviction, or in such a sum as
would probably be sufficient to outweigh the impulse to
flee from the threatened imprisonment. This was called
giving bail. At common law, bail could not be demanded
as a matter of right, except in cases of misdemeauor, and
felonies were not bailable as a rule. But the severity of
the common law in this regard has been greatly moderated,
until at the present day, as a general rule, all offenses are
bailable as a matter of course, except in cases of homicide
and other capital cases. In all capital cases, it is usually
provided that bail should be refused, where the evidence
of guilt is strong or the presumption great, and in all
such cases it is left to the discretion of the judge to
whom application is made, whether bail should be granted
or refused.! When a person is bailed, he is released
from the custody of the State authorities, but he is not
remanded completely to his liberty. The one who has
furnished the security, and is therefore responsible for
his default, has in theory the custody of the accused in the
place of the State, and he has in fact so much of a control
over the accused, that he may re-arrest the latter, whenever
he wishes to terminate his responsibility, and deliver the
principal to the officers of the law. But the imprisonment
by the bail can only be temporary and for the purpose of

1 United States v. Hamlilton, 8 Dall. 17; State v. Rockafellow, 6 N.J.
832; Com. v. Semmes, 11 Leigh, 665; State v Summons, 19 Ohio, 139; Al-
lery v. Com., 8 B. Mon. 8; Moore v. State, 86 Miss. 137 Foley v. People, 1
Il 81; Shore v. State, 6 Mo. 640; People v. Smith, 1 Cal. 9.
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returning him to the custody of the law, and must be done
with as little violence as possible. This can be done at any
time before the forfeiture of the bond for non-appearance
has been judicially declared ; it may be done by the bail or
by his duly constituted agent, and the arrest can be made
wherever the accused can be found, even though it is with-
out the State.?

The constitutions of most of the States, as well as the
constitution of the United States, provide that excessive
bail shall not be required. What constitutes excessive bail,
must from the necessities of the case be left with the dis-
cretion of the judge or magistrate, to whom application
for release on bail is made. Any misjudgment in such a
cuse, or a willful requirement of excessive bail, could not
be remedied, except by application to some other court or
judge possessing jurisdiction over the case. That bail may
be called reasonable, which will be sufficient to secure the
attendance of the accused at the trial by outweighing or
overcoming the inducement to avoid punishment by a de-
fault; and the court or judge, in determining the amount
of the bail, must take into consideration all the circum-
stances which will increase or diminish the probability of a
default, the nature of the offense, and of the punishment,
the strength or weakness of the evidence, the wealth or
impecuniosity of the accused, etc.

SEcTION 83. What constitutes a lawful arrest.
88a. Arrests without a warrant.

§ 33. What constitutes a lawful arrest. — As a general
proposition, no one can make a lawful arrest for a crime,
except an officer who has a warrant issued by a court or
magistrate having the competent authority. If the process

1 8¢ee Commonwealth v. Brickett, 8 Pick. 188; Parker v. Bidwell, 8
Conn. 84; Reed v. Case, 4 Conn. 166 (10 Am. Dec. 110) ; Niccolls v. In-
gersoll, 7 Johns. 145; Harp v. Osgood, 2 Hill, 216.

6

§ 33



82 POLICE CONTROL OF CRIMINAL CLASSES.

is fair on its face, that is, nothing appears upon its face to
lead the officer to an inquiry into the jurisdiction of the
court, then the officer who makes the arrest has acted law-
fully, notwithstanding the court or magistrate which issued
the process had no jurisdiction over the case.!

A distinction is made by the cases between courts of gen-
eral and of inferior jurisdiction, in respect to what process
is fair on its face. If the process issued from a court of
general jurisdiction, the officer is allowed to indulge in the
presumption’ that the case came within the jurisdiction of
the court, and need make no inquiry into the details of the
case, nor need the warrant contain recitals to show that
the court had jurisdiction. But if the process issued from
a magistrate or court of inferior and limited jurisdiction,
the warrant must contain sufficient recitals to satisfy the
officer that the case was within the jurisdiction of the court,
in order to be fair on its face. This distinction is very
generally recognized and applied.?

1 Cooley on Torts, 172, 178, 460. See State v. McNally, 84 Me. 210;
State v. Weed, 21 N. H. 262; Underwood v. Robinson, 106 Mass. 296;
Neth v. Crofut, 80 Conn. 580; Warner v. Shed, 10 Johns. 138; Brainard
v. Head, 15 La. Ann. 489. See, also, generally, as to what process is fair
on its face, Erskine v. Hohnbach, 14 Wall. 618; Watson v. Watson, 9
Conn. 140; Tremont v.Clarke, 33 Me. 482; Colman v. Anderson, 10 Mass.
106; Howard v. Proctor, 7 Gray, 128; Willlamston v. Willis, 15 Gray,
427; Rlce v. Wadsworth, 27 N. H. 104; Sheldon ». Van Buskirk, 2 N. Y,
478; Alexander v. Hoyt, 7 Wend. 89; Webber v. Gay, 2¢ Wend. 485;
Chegaray v. Jenkins, 5 N Y. 876; Moore v. Alleghany City, 18 Pa. St. 55;
Billings v. Russell, 23 Pa. 8t. 189; Cunningham v. Mitchell, 67 Pa. St.
78; State v. Jervey, 4 Strob. 804; State v. Lutz, 656 N. C. 508; Gore v.
Martin, 66 N. C. 871; Bird v. Perkins, 88 Mich. 28; Loomis ». Spencer,
1 Ohio St, 158; Noland v. Busby, 28 Ind. 154; Lott v. Hubbard, 44 Ala.
593; Brother v. Cannon, 2 Ill. 200; Shaw v. Dennis, 10 Ill. 405; McLean
v. Cook, 23 Wis. 864; Orr v, Box, 22 Minn. 485; Turner v. Frankln, 29
Mo. 285; State v. Duelle, 48 Mo. 282; Walden v. Dudley, 49 Mo. 419.
The officer can not receive the warrant signed in blank by the judge or
magistrate, and fill up the blanks himself. Such a warrant would be
void. Plerce v. Hubbard, 10 Johns. 405; People v. Smith, 20 Johns. 68;
Rafferty v. People, 69 Ill. 111; 8. c. 72 Ill. 837 (18 Am. Rep.601).

? Cooley on Torts, pp. 173, 464.
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The officer is bound to know whether under the law the
warrant is defective, and not fair on its face, and he is lia-
ble as a trespasser, if it does not appear on its face to be a
lawful warrant. His ignorance is no excuse.! It has been
held in several of the States ? that where an officer has knowl-

edge of the illegality of the warrant, although it is fair
on its face, he can not with safety act under it, the protec-
tion of process fair on its face being granted to those who
ignorantly rely upon its apparent validity. But the better
opinion is that the officer is not required in any case to pass
judgment upon the validity of a warrant that is fair on its
face, and his knowledge of extra-judicial facts will not de-
prive him of the right to rely upon its apparent validity.?

§ 33a. Arrests without a warrant.— Although it is the
general rule of law that there can be no arrest without a
warrant of the nature just described, yet there are cases in
which the requirement of a warrant would so obstruct the
effectual enforcement of the laws, that the ends of justice
would be defeated. For public reasons, therefore, in a few

1 Grumon v. Raymond, 1 Conn. 39; Lewis v. Avery, 8 Vt. 287; Clay-
ton v. Scott, 456 Vt. 386. But where the matter of jurisdiction is a ques-
tion of fact and not a question of law, upon which the court issuing the
warrant has pronounced judgment, the officer is protected by the warrant,
and is not responsible for any error of the court. Clarke v. May, 2 Gray,
410; Mather v. Hood, 8 Johns. 447; Sheldon v. Wright, 5 N. Y. 497;
State v. Scott, 1 Bailey, 294; Wall ». Trumbull, 16 Mich. 228.

2 Barnes v. Barber, 6 Ill. 401 ; Guyer v. Andrews, 11 Ill. 494; Leachman
o. Dougherty, 81 Ill. 824; Sprague v. Birchard, 1 Wis. 457, 464; Grace
Mitchell, 81 Wis. 538, 589.

3 Wilmarth v. Burt, 7 Met. 257; Twitchell v. Shaw, 10 Cush. 46;
Grumon v. Raymond, 1 Conn. 40; Watson v. Watson, 9 Conn. 140, 146;
Webber v. Gay, 24 Wend. 485; Cunningham v. Mitchell, 67 Pa. St. 78;
Wall v. Trumbaull, 16 Mich. 228; Bird v. Perkins, 83 Mich. 28; Brainard
v. Head, 15 La. Ann. 489; Richards v. Nye, 5 Ore.882. But he may, if he
chooses, refuse to serve such a warrant, and walve the protection which
he may claim from its being fair on its face. Horton v. Hendershot, 1

Hill, 118; Cornell v. Barnes, 7 Hill, 85; Dunlap v. Hunting, 2 Denio,
643; Earl v. Camp, 16 Wend. 562. See Davis v. Wilson, 61 Ill. 527; Hill

v. Walt, 5 Vt. 124.
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cases, the personal security of the citizen is subjected to the
further liability of being arrested by a police officer or pri-
vate individual without a warrant. But the right thus to
arrest without a warrant must be confined to the cases of
strict public necessity. The cases are few in number, and
may be stated as follows: —

1. When a felony is being committed, an arrest may be
made without warrant to prevent any further violation of
the law.!

2. When the felony has been committed, and the officer
or private individual is justified, by the facts within his
knowledge, in believing that the person arrested has com-
mitted the crime.?

3. All breaches of the peace, in assaults and batteries,
affrays, riots, etc., for the purpose of restoring order im-
diately .?

4. The arrest of all disorderly and other persons who
may be violating the ordinary police regulations for the
preservation of public order and health, such as vagrants,

1 Ruloft v. People, 45 N. Y. 213; Keenan v. State, 8 Wis. 182. But
see Somerville v. Richards, 87 Mich. 299.

2 But the belief must be a reasonable one. If the facts within his
knowledge do not warrant his belief in the guilt of the innocent person
whom he has arrested, he will be liable in an action for false imprison-
ment. State v. Holmes, 48 N. H. 877; Holly v. Mix, 8 Wend. 850;
Reuck v. McGregor, 82 N. J. 70; Commonwealth v. Deacon, 8 Serg. &
R. 47; State v. Roane, 2 Dev. 58; Long v. State, 12 Ga. 288; Eames v.
State, 6 Humph. 53. Less particularity, in respect to the reasonableness
of the suspicions against an individual, is required of an officer who
makes an arrest,without warrant, than of a private person. The sus-
picions must be altogether groundless, in order to make the officer liable
for the wrongful arrest. See Marsh v. Loader, 14 C. B. (x.s.) 585;
Lawrence v. Hedger, 8 Taunt. 14; Rohan v. Sawin, 5 Cush. 281; Holley
v. Mix, 3 Wend. 850; Burns v. Erben, 40 N. Y. 463; Drennan v. People,
10 Mich. 169.

8 Philips v. Trull, 11 Johns. 477; Respublica v. Montgomery; 1 Yeates,
419; City Council v. Payne 2 Nott & McCord, 475; Vandeveer v. Mat-
tocks, 8 Ind. 479.
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gamblers, beggars, who are found violating the laws in the
public thoroughfares.! '

SECTION 84. The trial of the accused.
84a. Trial must be speedy.
35b. Trial must be public.
84c. Accused entitled to counsel.

84d. Indictment by grand jury or by information.
84e. The plea of defendant.

847. Trial by jury — Legal jeopardy.

§ 34. The trial of the accused. — ‘‘ No man shall be
deprived of his life, liberty, or property except by the judg-
ment of his peers or the law of the land.”” One who has
committed a crime can be punished by man, not because
he has violated the law of God, or the law of nature (if the
two systems of law can be considered distinguishable), but
because he has broken the law of man. In order that a
man may be lawfully deprived of his life or liberty, he
must be convicted of a breach of the human laws, and the
conviction must be secured according to the provisions of
these laws. If, according to the existing rules of the sub-
stantial and remedial law, one charged with a crime is not
guilty or can not be convicted of it, he stands free before
the law notwithstanding he has violated the God-given rights
of others; and to take away his life or his liberty would be
as much an infringement of his constitutional rights, as
would a like deprivation be of a man who leads a strictly
moral life, and scrupulously respects the natural rights of
his fellow-men. A man’s life, liberty, or property can not
be taken away, except by due process of law. It is not
proposed to explain all the rules of law governing the con-
duct and management of criminal prosecutions, since the

1 8ee Mitchell v. Lemon, 84 Md. 176, in which it was held that one
may be arrested without a warrant, who was found violating the rules
laid down by the city board of health for the preservation of the public
health.
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object of the present outline of the subject is simply to
make a statement of the leading constitutional protections
to personal liberty. The trial must be conducted in com-
plete accordance with the rules of practice and the law of
evidence, in order that a conviction may lawfully support an
imprisonment for crime. But these rules of practice and
pleading may be changed by the legislature to any extent,
provided the constitutional limitations to be presently men-
tioned are not violated.

As already explained, a temporary confinement of one
accused of crime is permissible, in fact necessary, for the
purpose of insuring the presence of the alleged criminal
at the trial; for in cases of felony no one can be tried and
convicted in his absence, even though his absence is volun-
tary.! But this confinement is only temporary, and can
justifiably continue only for as long a time as is reasonably
required by the prosecuting attorney to prepare the case of
the State for trial.

34a. The trial must be speedy.— It is, therefore, one of
the constitutional limitations for the protection of personal
liberty, that the trial be speedy. A man accused of a crime
is entitled to a speedy trial, not merely because he is under
a personal restraint, but also because his reputation is under
a cloud, as long as the criminal accusation remains undis-
posed of. As a general proposition, the accused is entitled to
a trial at the next term of the court after the commisgion of
the crime, or after the accused has been apprehended ; and
if it should prove to be necessary for any cause, except the

1 Winchell v. State, 7 Cow. 525; Maurer v. People, 48 N. Y. 1;
Jacobs v. Cone, b Serg. & R. 885; State v. Alman, 64 N. C. 364¢; Andrews
v. State, 2 Sneed, 850; Jackson v. Commonwealth, 19 Gratt. 656. In cap-
ital cases, the record must show affirmatively that the accused was pres-
ent throughout the trial, and particularly when the verdict is brought in
and sentence pronounced. Dougherty v. Commonwealth, 69 Pa. St. 286.
But it seems that the accused need not always be personally present at
the trial for misdemeanors. Cooley Const. Lim. 890.
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fault of the accused, to adjourn the court without bringing
the prisoner to trial, 1n ordinary cases he would then be en-
titled to bail, although originally he was not. This is, how-
ever, largely a matter of discretion for the court.! When
the prisoner is ready for trial, the solicitor for the State is
not entitled to delay, unless he satisfies the court that he
" has exercised due diligence, yet for some cause, the short-
ness of time, or the absence of material witnesses, etc., he
is not prepared to proceed to trial.? The continuance of
cases must necessarily be largely left to the discretion and
good faith of the prosecuting attorney, although it is the
duty of the court to be watchful in behalf of the prisoners,
who may through the carelessness or malice of the attorney
for the State be kept in prison, indefinitely, awaiting a trial.
The discretionary character of the duties of prosecuting
attorneys furnishes them with powerful means of oppres-
sion, if they choose to employ them, and they are too often
careless and indifferent to the suffering they caunse to the
accused, and too frequently ignore his legal right to a
speedy trial.?

§ 345. Trials must be public.— The next constitutional
requirement is that the trial must be public. The object of
this provision is to provent the establishment of secret tribu-
nals of justice, which can be made effective instruments for
the oppression of thc people. But there is a difficulty in de-
termining what amount of publicity in criminal trials would
satisfy this requirement of the constitution. It would not
do to say that every person has a constitutional rightto at-
tend every criminal trial, whether he had an interest in the

1 See Ex parte Caplis, 58 Miss. 858.

3 Cooley Const. Lim. 811, 812.

8 While I am writing, an account of a most flagrant case of official dis-
respect of private rights of this character has come to my ears. In my
neighborhood, a man has been allowed to linger in jall on the charge of
burglary, for many days, awaiting his preliminary examination, because
the prosecuting attorney was in attendance upon political picnics.
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prosecution or not, for that would necessitate the construc~
tion for judicial purposes of a much larger building than is
really needed for the ordinary conduct of the courts.
Then, too, since this constitutional requirement was es-
tablished for the protection of the accused, it would not be
violating any rights of his, if the courts should be closed, in
the trial of causes in which great moral turpitude is dis-
played, to those who are drawn thither by no real interest
in the prosecution or the accused, or for the performance
of a public duty, but merely for the gratification of a
prurient curiosity. The admission of such persons may
justly be considered injurious to the public morals, and
not at all required as a protection against the oppression
of star chambers. But, while it is undoubtedly true
that this constitutional requirement could be satisfied, not-
withstanding the public generally is excluded from attend-
ance upon trials, where on account of the nature of the
case public morals would likely be corrupted by an un-
necessary exposure of human depravity, still it must be
conceded that the present public sentiment in America is
opposed to any exclusion of the public from attendance upon
the sessions of the criminal courts, and an attempt of that
kind, even if the court possessed the power under the con-
stitution and laws, and that seems questionable, would raise
a most dangerous storm of public indignation against the
offending judge. It is only throughthe action of the legis-
lature that it would be possible to impose effectively the
limitations proposed. In framing these limitations, nu-
merous difficulties would present themselves; and it would
finally be ascertained that but two methods were feasible,
viz.: either to leave it to the discretion of the court who
shall be admitted to witness the trial, or to exclude the
public altogether, and admit only the officers of the court,
including members of the bar and jurors, the parties to the
suit, witnesses, and others who are personally interested
in the accused or the subject of the suit, and those whose
§ 34%
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presence is requested by the parties to the cause. Such is
believed to be the law prevailing in Germany.! Such a pro-
vision would seem to make the trial sufficiently public in
order to protect the individual against unjust and tyrannical
prosecutions, and likewise furnish the community with
abundant means for enforcing a proper administration of
the courts.

In the same connection, it would be well, in carrying out
the same object, to exclude the reporters of the ordinary
newspapers. While, as a matter of course, the preserva-
tion and publication of criminal trials and statistics are
necessary to the public good, it is not only unnecessary as
a protection of personal liberty, that they should appear
in the ordinary public print, but it is highly injurious to
the public morals, as well as revolting to the sensibilities of
any one possessing a fair degree of refinement. The most
enterprising of the American journals of the larger cities
present daily to their reading public a full history of the
criminal doings of the previous day, and the length of the
reports increases with the nastiness of the details. The
amount of moral filth, that is published in the form of
reports of judicial proceedings, renders the daily paper
unfit to be brought into a household of youths and maidens.
There is greater danger of the corruption of the public
morals through the publication of the proceedings of our
criminal courts, than through the permission of attendance
upon the sessions of the court. Only a few will or can
avail themselves of that privilege, whereas thousands get
to learn through the press of the disgusting details of crime.

§ 34c. Accused entitled to counsel. — The State, in all
criminal prosecutions, is represented by a solicitor, learned

1 The writer remembers how on one occasion, while he was a student
of the law at the University of Goettingen, he was bidden to leave the
criminal court, because the case about to be tried was one involving deep
moral turpitude.
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in the law, and unless the accused was likewise represented
by legal counsel, he would usually be at the mercy of the
court and of the prosecuting attorney. The prosecution
might very easily be converted into a persecution. It was
one of the most horrible features of the early common law
of England, that persons accused of felonies were denied
the right of counsel, the very cases in which the aid of
counsel was most needed ; and it was not until the present
century that in England the right of counsel was guaranteed
to all persons charged with crime.! But in America the
constitutional guaranty of the right of counsel in all cases,
both criminal and civil, is universal, and this has been the
practice back to an early day. Not only is it provided that
prisoners are entitled to counsel of their own appointment,
but it is now within the power of any judge of a criminal
court, and in most States it is held to be his imperative
duty, to appoint counsel to defend those who are too poor
to employ counsel ; and no attorney can refuse to act in
that capacity, although he may be excused by the court on
the presentation of sufficient reasons.?

On the continent of Europe, the prisoner is allowed the
aid of counsel during the trial, but until the prosecuting
attorney is through with his inquisitorial investigation of
the prisoner, and has, by alternately threatening, coaxing,

1 In 1886, by Stat. 6 and 7 Will. IV., ch. 114. Before this date, English
jurists indulged in the pleasing fiction that the judge will be counsel
for the prisoner. ¢‘It has been truly said that, in criminal cases, judges
were counsel for the prisoners. So, undoubtedly, they were, as far as
they could be, to prevent undue prejudice, to guard against improper in-
fluence being excited against prisoners; but it was impossible for them
to go furtber than this, for they could not suggest the course of defense
prisoners ought to pursue; for judges only saw the deposition so short
a time before the accused appeared at the bar of their country, that it
was quite impossible for them to act fully in that capacity.”” Baron
Garrow in a charge to a grand jury, quoted in Cooley Const. Lim. *332,
n. 2.

2 Wayne Co. v. Waller, 90 Pa. St. 99 (35 Am. Rep. 636); Bacon v.
Wayne Co., 1 Mich. 461; Vise ». Hamilton Co., 19 Ill. 18.
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and entrapping the accused into damaging admissions,
procured all the attainable evidence for the State, he is
denied the privilege of counsel. The counsel guins access
to his client when the prosecuting attorney is satisfied
that he ocan get nothing more out of the poor prisoner,
who, finding himself perhaps for the first time in the
clutches of the law, and unable to act or to speak ration-
ally of the charge against him, will make his innocence
appear to be a crime. Not so with the English and Ameri-
can law. From the very apprehension of the prisoner, he
is entitled to the aid of counsel, and while his admissions,
freely and voluntarily made, are proper evidence to estab-
lish the charge against him, it is made the duty of all the
officers of the law, with whom he may come into contact, to
inform him that he need not under any circumstances say
anything that might criminate him. Confessions of the
accused, procured by promises or threats, are not legal
testimony, and cannot be introduced in support of the
case for the State.!

§ 34d. Indictment by grand jury or by information.—
‘The prevailing criminal procedure, throughout the United
States, with perhaps a few exceptions, provides in cases of
felony for accusations to be made by an indictment by a
grand jury.? But these are matters of criminal procedure

1 Commonwealth v. Taylor, 5 Cush. 605; Commonwealth v. Curtis, 97
Mass. 574; Commonwealth v. Sturtivant, 117 Mass. 122; Commonwealth
v. Mitchell, 117 Mass. 481; People v. Phillips, 42 N. Y. 200; People v.
McMahon, 15 N. Y. 885; State v. Guild, 10 N. J. 163 (18 Am. Dec. 404) ;
Commonwealth v. Harman, 4 Pa. St. 269; State v. Bostick, 4 Harr. 563;
Thompson v. Commonwealth, 20 Gratt. 724; State v. Roberts, 1 Dev. 259;
Statev. Lowhorne, 66 N. C. 538; State v. Valigneur, 5 Rich. 891; Frainv.
State, 40 Ga. 529; State v. Garvey, 28 La. Ann. 955 (26 Am. Rep. 123);
Boyd v. State, 2 Humph. 635; Morehead v. State, 9 Humph. 685; Austine
v. State, 51 Ill. 286; State v. Brockman, 46 Mo. 566; State v. Staley, 14
Minn. 105.

2 In some of the States all accusations are now made by information
filed by the prosecuting attorney, and probably in all of the States pro-
secutions for minor misdemeanors are begun by information.

§ 84d



92 POLICE CONTROL OF CRIMINAL CLASSES.

that are subject to constant change by the legislature,
and it cannot be doubted that no constitutional limitation
would be violated, if the grand jury system were abolished.!

§ 34e. The plea of defendant. — According to the early
common law, it was thought that before the trial could
proceed, the defendant had to plead to the indictment. In
treason, petit felony, and misdemeanors, a refusal to plead
or standing mute, was equivalent to a plea of guilty and
the sentence was pronounced as if the prisoner had been
regularly convicted. But in all other cases, it was neces-
sary to have a plea entered, before judgment could be pro-
nounced; and unless the defendant could be compelled to
plead, the prosecution would fail. It wasthe custom in
such cases to resort to tortures of the most horrible kind in
order to compel the defendant to plead ; and where the refusal
was shown to be through obstinacy or a design to frustrate
the ends of justice, and not because of some physical or
mental infirmity (and these matters were determined by a
jury summoned for that purpose), the court would pro-
nounce the terrible sentence of ¢ peine forte et dure.”’?
But at the present day the necessity of a voluntary plea to
the indictment does not seem to be considered so pressing,
as to require the application of this horrible penalty.
Respect for the common law requirement is manifested
only by the court ordering the plea of not guilty to be

1 Kallock v. Superior Court, 56 Cal. 229. But the United States Con-
stitution requires indictment by grand jury in those cases in which it was
required at common law. See United States Const., Amend., art., V.

2 Which was ag follows: ¢¢ That the prisoner be remanded to the prison
from whence he came; and put into a low dark chamber; and there be
laid on his back, on the bare floor, naked, unless where decency forbids;
that there be placed upon his body, as great a weight of iron as he could
bear, and more; that he have no sustenance, save only, on the first day,
three morsels of the worst bread; and, on the second day, three draughts
of standing-water, that should be nearest to the prisondoor; and in this
situation such should be alternately his daily diet till he died, or (as an-
clently the judgment ran) till he answered.”” 4 Bl. Com. 428.

§ 3de



THE PLEA OF DEFENDANT. 93

entered, whenever the prisoner failed or refused to plead,
and the trial then proceeds to the end as if he had volun-
tarily pleaded.

If, upon arraignment, the prisoner should plead guilty,
it would appear, from a superficial consideration of the
matter, that no further proof need be required. But,
strange as it may seem, there have been cases in which the
accused has pleaded guilty, and it has afterwards been dis-
covered that no crime had been committed. A tender re-
gard for the liberty of the individual would suggest the
requirement of extraneous evidence to prove the commis-
sion of a crime, and the plea of guilty be admitted only to
connect the prisoner with the crime. This would be suffi-
cient precaution in ordinary criminal cases, but in capital
«cases it would be wise to authorize a refusal of all pleas of
guilty ; for a mistake in such cases would be irremediable.!

If the plea is not guilty, it becomes necessary for the
State to show by competent, legal evidence, that the de-
fendant has committed the crime wherewith he is charged.
Except in a few cases, where the sul ject-matter of the
testimony forms a part of a public record, or consists of
the dying declaration of the murdered man in a case of
homicide, which are made exceptions to the rule by the neces-
sities of criminal jurisprudence, the evidence is presented to
the court by the testimony of witnesses. It is the invaria-
ble rule of the criminal law, which is believed to be guaranteed
by the constitutional limitations, that the testimony must
begiven in open court by the witnesses orally, so that the
defendant will have an opportunity to cross-examine them.?

1In Stringfellow v. State, 26 Miss. 155, a confession of murder was held
not sufficient to warrant conviction, unless supported by other evidence
showing the death of the man supposed to have been murdered. See,
also, People v. Hennesy, 15 Wend. 147.

2 Jackson v. Commonwealth, 19 Gratt. 656; Johns v. State, 55 Md. 850;
State v. Thomas, 64 N. C. 74; Bell v. State, 2 Tex. App. 216 (28 Am. Rep.
429) ; Goodman v. State, Meigs, 197. But if there has been & preliminary
examination before a coroner or magistrate, or a previous trial, when the
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One of the most important constitutional requirements in
this connection, and that which most distinguishes the com-
mon-law system of criminal procedure from that of the
European Continent, is that the accused can never be com-
pelled to criminate himself by his evidence. Nor can he be
compelled to testify to any degree whatever. On the con-
tinent of Furope he is compelled to answer every question
that is propounded to him by the presiding judge. In
England and America he may now testify in his own behalf,
but the privilege of remaining silent is so strictly guarded,
that it is very generally held to be error for the State to com-
ment on, and to drawn adverses inferences from, his failure
to take advantage of the opportunity to testify in his own
behalf. The Anglo-Saxon spirit of fair play requires the
State to convict the accused without the aid of extorted
confessions, and will not allow such criticisms on his silence.!
But if he goes upon the witness-stand, while he still has.
the privilege of deciding how far and as to what facts he
shall testify, and may refuse to answer questions which may
tend to criminate him, the State attorney may comment on
the incompleteness of the evidence and his refusal to an--
swer proper questions. Having put himself upon the stand,

defendant had an opportunity to cross-examine the witness, it will be:
allowable to make use of thc minutes of the previous examination in all
cases where the witness I8 since deceased, has become insane, or is sick,
or 18 kept away by thc defendant. Commonwealth v. Richards, 18 Pick.
484; State v. Hooker, 17 Vt. 658; Brown v. Commonwealth, 78 Pa. St.
821; Summons v. State, b Ohio 8t. 825; O’Brien v. Commonwealth, 6
Bush, 508 ; Pope c. State, 22 Ark. 871; Davis v. State, 17 Ala. 854; Ken-
dricks v. State, 10 Humph. £79; Peoplc v. Murphy, 45 Cal. 187.

1See Commonwealth v. Bonner, 97 Mass, 587; Commonwesalth v.
Morgan, 107 Mass. 109; Commonwealth v. Nichols, 114 Mass. 285 (19
Am. Rep. 846) ; Commonweclth v. Scott, 123 Mass. 289 (25 Am. Rep. 87);
State ». Cameron, 40 \'t. 555 ; Brandon v. People, 42 N. Y. 265; Connors
v. People, 50 N. Y. 240; Stover v. Peoplc, 66 N. Y. 815; Devries o.
Phillips, 68 N. C. 53; Bird ». State, 50 Ga. 585; Calkins ». State, 18 Ohlo
8t. 366; Knowles ». People, 16 Mich. 408; People v. Tyler, 86 Cal. 522;
See, contra, State v. Bartlett, 556 Me. 200; State v. Lawrence, §7 Me. 8753
State v. Cleaves, 59 Me. 298 (8 Am. Rep. 4232).
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very little weight can be given to his testimony, if he does
not tell the whole truth, as well as nothing but the truth.!

It is hardly necessary to state that a full opportunity
must be given to the accused to defend himself against the
charge of the State. Without such an opportunity, the pro-
ceeding would be only ex parte.

§ 34f. Trial by jury — Legal jeopardy. — All prose-
cutions are tried at common law by a jury, and in some of
our State constitutions the right of trial by jury is expressly
guaranteed. Where the right is guaranteed without restric-
tion, it means a common-law trial by jury; and where at
common law certain offenses were triable by the court with-
out the aid of a jury, the jury is not now required.?
Whether in the absence of an express guaranty of the trial
by jury, it could be abolished by the legislature, is difficult
to determine. If one can keep his judgment unbiased by
the prevailing sentiment, which makes of the jury ¢ the
palladium of liberty,”’ ¢¢ the nation’s cheap defender,’’ etc.,
it would seem that he must conclude that the jury is not
needed to make the trial ¢ due process of law ;’’ and where
the constitutional clause reads in the alternative, as it did in
the Magna Charta, ¢¢ by the judgment of his peers or the
law of the land,”’ the presumption becomes irresistible that
when the trial by jury is not expressly guaranteed the power
of the legislature to abolish the jury system is free from
constitutional restraint. But in the present temper of pub-
lic opinion concerning the sacredness of the right of trial by
jury, it would not be surprising if the courts should pro-
nounce an express guaranty to be unnecessary.

The last coustitutional requirement concerning criminal

1State v. Ober, 52 N. H. 459 (18 Am. Rep. 88); State v. Wentworth,
65 Me. 234 (20 Am. Rep. 688) ; Connors v. People, 50 N. Y. 240.

3 What are the common-law characteristics of a jury trial, are so fully
set forth and explained in books of criminal procedure, that any state-
ment of them in this connection 1s unnecessary.
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trials to be considered is that which declares that no person
shall ¢¢ be subject for the same offense to be twice put in
jeopardy of life or limb.”” A person is said to have been in
legal jeopardy when he is brought before a court of com-
petent juriediction for trial, on a charge that is properly
laid before the court, in the form of an indictment or an
information, and a jury has been impaneled and sworn to
try him. When this is done, the defendant is entitled to
have the case proceed to a verdict, and if the prosecution
should be dropped by the entry of a nolle prosequi against
the defendant’s will, it is of the same effect as if the case
had ended in acquittal of the defendant. There cannot be
any second prosecution for the same offense.! But if the
prosecution should fail on account of some defect in the
indictment, or for want of jurisdiction,?or if for unavoidable
reasons, the court has to adjourn and the jury be discharged
without a verdict,as when the death of a judgeor of a juror

1 Commonwealth v. Tuck, 20 Pick. 865; People v. Barrett, 2 Caines,
804; State v. Alman, 64 N. C. 864¢; Nolan v. State, 565 Ga. 521; Grogan v.
State, 44 Ala. 9; State v. Connor, 5 Cold. 811; Mounts v. State, 14 Ohlo,
295; Baker v. State, 12 Ohio St. 214; State v. Callendine, 8 Iowa, 288.
But see State v. Champeau, 58 Vt. 818 (836 Am. Rep. 7564), in which a nolle
prosequi at this stage is held not to constitute a bar to a second prosecu-
tion. See, generally, as to what constitutes a legal jeopardy, State v.
Garvey, 42 Conn. 232; People v. McGowan, 17 Wend. 886; Commonwealth
v. Alderman, 4 Mass. 477; State v. Little, 1 N. H. 257; Willlams v. Com-
monwealth, 2 Gratt. 568; Hoffman v. State, 20 Md. 475; State v. Spier, 1
Dev. 491; McFadden v. Commonwealth, 23 Pa. St. 12; State v. Ned, 7
Port. 217; Lee v. State, 26 Ark. 260 (7 Am. Rep. 611); O’Brian v. Com-
monwealth, 9 Bush, 833 (15 Am. Rep. 715); Price v. State, 19 Ohio, 428;
Wright v. State, 5 Ind. 292; State v. Nelson, 26 Ind. 866; People v. Cook,
10 Mich. 164; State v. Green, 16 Iowa, 239; People ». Webb, 28 Cal. 467.

2 Commonwealth v. Bakeman, 105 Mass. 53; Black v. State, 36 Ga.
447; Kohlheimer v. State,” 89 Miss. 548; Mount v. Commonwealth, 2
Duv. 93; Gerard v. People, 4 Ill. 368; Commonwealth v. Goddard, 18
Mass. 456; People v. Tyler, 7 Mich. 161.

3 See United States v. Perez, 9 Wheat. 579; Commonwealth v. Boden,
9 Mass. 194; Hoffman v. State, 20 Md. 425; State v. Wiseman, 68 N. C.
208; State v. Battle, 7 Ala. 259; Taylor v. State, 85 Tex. 97; Wright v.
State, 5§ Ind. 290; Price v. State, 36 Miss. 538, The result is the same it
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occurs,' or the jury is unable, after a reasonable effort, to
agree upon a verdict, and a mistrial has to be ordered.?
A second prosecution may also be instituted when a verdict
is set aside, or the judgment reversed, on the ground of
error.?

SEcCTION 85.— Imprisonment for crime — Hard labor — Control of con-
vict in prison.
85a.— Convict lease system.

§ 35. Imprisonment for crime — Hard labor— Control
of convicts in prison.—The most common mode of punish-
ment for crime at the present day is confinement in some
jail or penitentiary. The liberty of the convict is thus
taken away for a specified period, the length of which is
graded according to the gravity of the offense committed.
What shall be the proper amount of imprisonment to be
imposed as a reasonable punishment for a particular crime
is a matter of legislative discretion, limited only by the
vague and uncertain constitutional limitation, which prohi-
bits the infliction of ¢¢cruel and unusual punishments.’’*
Within the walls of the prison the convict must conduct
himself in an orderly manner, and conform his actions to
the ordinary prison regulations. If he should violate any
of these regulations, he may be subjected to an appropriate

the adjournment without a verdict is ordered with the express or implied
consent of the defendant. Commonwealth v. Stowell, 9 Met. §72; State
v. Slack, 6 Ala. §76.

1 Nugent v. State, 4 Stew. & Port. 72; Commonwealth v. Fells, 9
Leigh, 620; Mahala v. State, 10 Yerg. 582; State v. Curtis, 5 Humph.
601; Hector v. State, 2 Mo. 166.

2 People v. Goodwin, 18 Johns. 187; State v. Prince, 63 N. C. 529; Les-
ter v. State, 83 Ga. 829; Moseley v. State, 88 Tex. 671; State v. Walker,
26 Ind. 846; Commonwealth v. Olds, 5 Lit. 140; Dobbins v. State, 14
Ohio St. 493; Ex parte McLaughlin, 41 Cal. 211; 10 Am. Rep. 272.

3 See State v. Lee, 10 R. I. 494; Casborus v. People, 18 Johns. 829;
McKee v. People, 32 N. Y. 289; State v. Norvell, 2 Yerg. 24; Kendall v.
State, 65 Ala. 492; State v. Redman, 17 Iowa, 329.

4 As to the meaning of this limitation, see, ante, §§ 11, 12,
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punishment, and for serious cases of insubordination, cor-
poral punishment is very often inflicted, even in those
States in which the whipping-post has been abolished.!

For minor offenses, it is usual to confine the criminal in
the county jail, and the punishment consists only of a de-
privation of one’s liberty. But for more serious and graver
offenses, the statutes provide for the incarceration of the
convict in the penitentiary, where he is required to perform
hard labor for the benefit of the State. The product of
his labor is taken by the State in payment of the cost of
his maintenance. It cannot be doubted that the State has
a constitutional right to require its convicts to work during
their confinement, and there has never been any question
raised against the constitutionality of such regulations.
The penitentiary system is now a well recognized feature
of European and American penology.

§ 35a. Convict lease system.— An interesting question
has lately arisen in this country, in respect to the State
control of convicts. In many of the Southern States, in-
stead of confining the convict at hard labor within the walls of
the penitentiary, in order to get rid of the burden of main-
taining and controlling them within the penitentiary, pro-
vision was made for leasing the convicts to certain contractors
to be worked in different parts of the date, usually in the con-
struction of railroads. The entire control of the convict was
transferred to the lessee, who gave bond that he would take
care and guard them, and promised to pay a penalty to the
State for the escape of each convict. The frequency of the
reports of heartless cruelty on the part of lessees towards
the convicts, prompted by avarice and greed, and rendered
possible by the most limited supervision of the State, has
aroused public sentiment in opposition to the convict lease
system in some of these States, and we may confidently

1 See ante, § 12a.
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expect a general abolition of the system at no very distant
day. But it is still profitable to consider the constitution-
ality of the law, upon which the convict lease system is
established. In Georgia, the constitutionality of the law
was questioned, but sustained. In pronouncing the statute
constitutional, the court said: ¢¢ In the exercise of its sov-
ereign rights for the purpose of preserving the peace of
society, and protecting the rights of both person and prop-
perty, the penitentiary system of punishment was estab-
lished. It is a part of that pulice system necessary, as our
lawmakers thought, to preserve order, peace and the security
of society. The several terms of these convicts fixed by
the judgments of the courts under the authority of the law,
simply subject their persons to confinement, and to such
labor as the authority may lawfully designate. The sen-
tence of the courts under a violated law confers upon the
State this power, no more; the power to restrain their
liberty of locomotion, and to compel labor not only for
the purposes of health, but also to meet partially or fully
the expenses of their confinement. The confinement neces-
sarily involved expenses of feeding, clothing, medical atten-
tion, guards, etc., and this has been in its past history a.
grievous burden upon the taxpayers of the State. Surely
it was competent for the sovereign to relieve itself of this
burden by making an arrangement with any person to take
charge of these convicts and confine them securely to labor
in conformity with the judgments against them for a time
not exceeding their terms of sentence. It was a transfer
by the State to the lessee of the control and labor of these
persons in consideration that they would feed, clothe, ren-
der medical aid and safely keep them during a limited
period.””! It cannot be doubted that, as a general propos-
ition, in the absence of express constitutional limitations as
to the place of imprisonment and labor, the convict could

! Georgia Penitentlary Co. v. Nelms, 65 Ga. 499 (38 Am. Rep. 798).
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be confined and compelled to labor in any place within the
State, and in fact he may be compelled to lead a migratory
life, going from place to place, performing the labor re-
quired of him by the law of the land. And the only case
in which such a disposition of the convict may be ques-
tioned, would be where this law was made to apply to one,
who had been convicted under a different law, the terms of
which allowed or required the sentence to provide for con-
finement at hard labor within the walls of the penitentiary.
A convict under such a sentence could not, in the enforce-
ment of a subsequent statute, be taken out of the peniten-
tiary and be compelled to work in other parts of the State.
The application of the new law to such a case would give it
a retrospective operation, and make it an ex post facto law.
But ordinary constitutional limitations would not be vinlated
in the application of such a law to those who may be con-
victed subsequently. The convict lease system is not open
to constitutional objection, because it provides for the con-
vict to be carried from place to place, performing labor
wherever he is required. The objectionable feature of the
system is the transfer to private persons, as a vested right,
of the control over the person and actions of the convict.
It is true that all the rights of the individual are subject to
forfeiture as a punishment for crime, and the State govern-
ment, as the representative of society, is empowered to
declare the forfeiture under certain constitutional limita-
tions. The State muy subject the personal liberty of the
convict to restraint, but it cannot delegate this power of
control over the convict, any more than it can delegate to
private individuals the exercise of any of its police powers.
The maxim, delegatus non delegare potest finds an appropri-
ate application in this connection. Certainly, when we
consider the great likelihood of cruel treatment brought
about by the greed and avarice of the lessees of the con-
victs, personal interest outweighing all considerations of
humanity, it would not require any stretch of the meaning
§ 35a
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of words to declare the convict lease system a ¢¢ cruel and
unusual punishment.”” The State may employ its convicts
in repairing its roads, in draining swamp lands, and carry-
ing on other public works ; the State may even lease the
convicts to labor, the lessee assuming the expense of main-
taining and guarding them, provided the State through its
officials has the actual custody of them; but the State can-
not surrender them to the custody of private individuals.
Such a system resembles slavery too much to be tolerated in
a free State.
§ 35a



CHAPTER V.

POLICE CONTROL OF DANGEROUS CLASSES, OTHERWISE THAN
BY CRIMINAL PROSECUTION.

8SzcuIoN 42. Conflnement for infectious and contagious diseases.
43. Conflnement of the insane.
44. Control of the insane in the asylum.
45. Punishment of the criminal insane.
46. Conflnement of habitual drunkards.
47. Police control of vagrants.
48. Police regulation of mendicancy.
49. Police supervision of habitual criminals.
50. State control of minors.

§ 42. Confinement for infectious and contagious
diseases. — The right of the State, through its proper
officer, to place in confinement, and to subject to regular
medical treatment, those who are suffering from some con-
tagious or infectious disease, on account of the danger to
which the public would be exposed if they were permitted
to go at large, is so free from doubt that it has been rarely
questioned.! The danger to the public health is a sufficient
ground for the exercise of police power in restraint of the
liberty of such persons. This right is not only recognized
in cases where the patient would otherwise suffer from
neglect, but also where he would have the proper attention
at the hands of his relatives. ~'While humanitarian im-
pulses would prompt such interference for the benefit of
the homeless, the power to confine and to subject by force
to medical treatment those who are afflicted with a conta-

1 Harrison v. Baltimore, 1 Gill, 264. In this case it was held that it
was competent for the health officer to send to the hospital persons, on
board of an infected vessel, who have the infectious disease, and all
others on board who may be liable to the disease, if it be necessary, in
his opinion, to prevent the spread of the disease.
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gious or infectious disease, rests upon the danger to the
public, and it can be exercised, even to the extent of trans-
porting to a common hospital or lazaretto those who are
properly cared for by friends and relatives, if the public
safety should require it.

But while it may be a legitimate exercise of governmental
power to establish hospitals for the care and medical treat-
ment of the poor, whatever may be the character of the
disease from which they are suffering, unless their disease
is infectious, their attendance at the hospital must be free
and voluntary. It would be an unlawful exercise of police
power, if government officials should attempt to confine one
in a hospital for medical treatment, whose disease did not
render him dangerous to the public health. As a matter of
course, the movements of a person can be controlled, who
is in the delirium of fever, or is temporarily irrational from
any other cause; but such restraint is permissible only be-
cause his delirium disables him from acting rationally in
his own behalf. But if one, in the full possession of his
mental faculties, should refuse to accept medical treatment
for a disease that is not infectious or contagious, while pos-
sibly, in a clear case of beneficial interference in an emer-
gency, no exemplary or substantial damages could be
recovered, it would nevertheless be an unlawful violation of
the rights of personal liberty to compel him to submit to
treatment. T1he remote or contingent danger to society
from the inheritance of the disease by his children would
be no ground for interference. The danger must be im-
mediate.

§ 43. The confinement of the insane.— This is one
of the most important phases of the exercise of police
power, and there is the utmost need of an accurate and
exact limitation of the power of confinement. In the
great majority of the cases of confinement for insanity, it is
done at the request and upon the application of some loving
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friend or relative; the parent secures the confinement of his
insane child, the husband that of his demented wife, and
vice versa; and no doubt in comparatively few casesis there
the slightest ground for the suspicion of oppression in the
procurement of the confinement. But cases of the confine-
ment of absolutely sane people, through the promptings of
greed and avarice, or through hate and ignorance, do occur,
even now, when public opinion is thoroughly aroused on the
subject, and they occurred quite frequently in England,
when private insane asylums were common. Although
these cases of unjust confinement are probably infrequent,
perhaps rare, still the idea of the forcible confinement in
an insane asylum of a sane person is so horrible, and the
natural fear is so great that the number of such cases is
underestimated, because of the difficulty experienced in pro-
curing accurate statistical knowledge (that fear being
heightened by the well known differences of opinion, among
medical experts on insanity, whenever a case comes up in
our courts for the adjudication upon the sanity or insanity
of some one), one is inclined, without hesitation, to demand
the rigorous observance of the legal limitations of power
over the insane, and it becomes a matter of great moment,
what constitutional limitations there are, which bear upon
this question.!

In what relation does the insane person stand to the
Stute? It must be that of guardian and ward. The State
may authorize parents and relatives to confine and care for
the insane person, but primarily the duty and right of con-
finement is in the State. ¢¢ This relation is that of a ward,
who is a stranger to his guardian, of a guardian who hasno
acquaintance with his ward.”’? In the consideration of the
rights and duties incident to this relation, it will be neces-

1 For a careful, able, and elaborate discussion of the rights of the
insane, and of the power of the State over them, see Judge Cooley’s
opinion in the case of Van Deusen v. Newcomer, 40 Mich. 90.

1 Preface to Harrison’s Legislation on Insanity.
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sary, first, to consider the circumstances under which the
confinement would be justifiable, and the grounds upon
which forcible confinement can be sustained, and then de-
termine what proceedings, preliminary to confinement, are
required by the law to make the confinement lawful.

The duty of the State, in respect to its insane population,
is not confined to a provision of the means of confinement,
sufficient to protect the public against any violent manifes-
tations of the disease. The duty of the State extends fur-
ther, and includes the provision of all the means known to
science for the successful treatment of the diseased mind.
This aspect of the duty of the State is so clearly and un-
equivocally recognized by the authorities and public opinion
in some of the States, that the statutes impose upon the
State asylums the duty of receiving all voluntary patients for
medical treatment, upon the payment of the proper reason-
able fees, and retaining them as long as such patients de-
sire to remain. In this respect the insane asylum bears the
same relation to the public as the hospital does. As long
as coercion is not employed, there would seem to be no
limit to the power of the State to provide for the medical
treatment of lunatics, except the legislative discretion and
the fiscal resources of the State. But when the lunatic
is subjected to involuntary restraint, then there are consti-
tutional limitations to the State’s power of control.

If the lunatic is dangerous to the community, and his con-
finement is necessary as a means of protecting the public
from his violence, one does not need to go farther for a rea-
son sufficient to justify forcible restraint. The confinement
of a violent lunatic is as defensible as the punishment of a
criminal. The reason for both police regulations is the
same, viz. : to insure the safety of the public.

But all lunatics are not dangerous. It is sometimes
maintained by theorists that insanity is always dangerous to
the public, even though it may be presently of a mild and
apparently harmless character, because of the insane pro-

§ 43



106 POLICE CONTROL OF DANGEROUS CLASSES.

pensity for doing mischief, and the reasonable possibility
of a change in the character of the disease. But the same
might be said of every rational man in respect to the pos-
sibility of bis committing a crime. Some one has said, all
men are potential murderers. The confinement of one who
is liable to outbursts of passion would be as justifiable as
the confinement of a harmless idiot, whose dementia has
never assumed a violent form, and is not likely to change
in the future, simply for the reason that there is a bare pos-
sibility of his becoming dangerous.

But the State, in respect to the care of the insane, owes
a duty to these unfortunate people, as well as to the public.
The demented are as much under a natural disability as
minors of tender age, and the State should see that the
proper care is taken of them. The position has been
already assumed and justified that the State may make pro-
vision for the reception and cure of voluntary patients,
suffering from any of the forms of dementia, and for the
same reason that the proper authority may forcibly restrain
one who is in the delirium of fever and subject him to medi-
cal treatment, the State has undoubtedly the right to pro-
vide for the involuntary confinement of the harmlessly insane,
in order that the proper medical treatment may be given,
and a cure effected. The benefit to the unfortunate is a
sufficient justification for the involuntary confinement. He
is not a rational being, and cannot judge for himself what
his needs are. Judge Cooley says: ¢An insane person,
without any adjudication,! may also lawfully be restrained
of his liberty, for his own benefit, either because it is neces-
sary to protect him against a tendency to suicide or to stray
away from those who would care for him, or because a
proper medical treatment requires it.”’? If the possible
cure of the patient be the only ground upon which a harm-

1 As to the necessity of adjudication in any case of confinement of the
insaue, see post.
2 Cooley on Torts, 179.
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less lunatic could be confined, as soon as it has become
clear that his is a hopeless case, for which there is no cure,
he becomes entitled to his liberty. As already stated, the
mere possibility of his becoming dangerous, through a
<hange in the character of the disease, will not justify his
further detention. But the confinement of a hopeless case
of harmless lunacy may be continued, where the lunacy is
8o grave that the afflicted person is unable to support him-
self or to take ordinary care of himself, and where if dis-
charged he will become a burden upon the public. That
manifestly could only happen where the lunatic was a
pauper. If he is possessed of means, and his friends and
relatives are willing to take care of him, the forcible confine-
ment cannot be justified. These points are so clearly sus-
tained by reason that authorities in support of them would
not be necessary, if they could be found.! The difficulties,
in respect to the question of confinement of the insane, arise
only when we reach the discussion of the preliminary pro-
ceedings, which the law requires to justify the forcible
restraint of an insane person.

It is a constitutional provision of all the States, as well
as of the United States, that ¢ no man shall be deprived
of his life, liberty, and property, except by due process of
law.”” There must be a judicial examination of the case,
with a due observance of all the constitutional requirements
in respect to trials; and the restraint of one’s liberty, in
order to be lawful, must be in purspance of a judgment
of a court of competent jurisdiction, after one has had an
opportunity to be heard in his own defense. This is the
general rule. The imprisonment of a criminal, except as
preliminary to the trial, can only be justified when it rests
upon the judgment of the court. Since this constitutional
provision is general and sweeping in its language, there can
be no doubt of its application to the case of confinement

1 The opinion of Judge Cooley in Van Deusen v. Newcomer, 40 Mich.
90, supports them in the main.
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of the insane, and we would, from a consideration of this
constitutional guaranty, be forced to conclude that, except
in the case of temporary confinement of the dangerously
insane, no confinement of that class of people would be per-
missible, except when it is done in pursuance of a judgment
of a court, after a full examination of the facts and after
an opportunity has been given to the person charged with
insanity to be heard in his own defense. Indeed, there is
no escape from this conclusion. But the adjudications and
State legislation do not seem to support this position alto-
gether.

It is universally conceded that every man for his own
protection may restrain the violence of a lunatic, and any
one may, at least temporarily, place any lunatic under per-
sonal restraint, whose going at large is dangerous to others.!
But this restraint has been held by some authorities to be
justifiable without adjudication, only while the danger con-
tinues imminent, or as preliminary to the institution of
judicial proceedings by which a judgment for permanent
confinement may be obtained.? It is believed that no court
would justify a permanent confinement of an insane person
at the instance of a stranger without adjudication ; and in
almost all of the States the statutes provide for an adjudi-
cation of the question of insanity in respect to any sup-
posed lunatic found going at large and without a home, and
forbid the confinement of such person, except after judg-
ment by the court.®? It may be assumed, therefore, that in
those States the permanent confinement of an alleged in-
sane person can not be justified by proof of his insanity,
not even of his dangerous propensities, where the confine-

1 Colby v. Jackson, 12 N. H, 526; Brookshaw v. Hopkins, Loff. 235;
Williams v. Williams, 4 Thomp. & C. 251; Scott v. Wakem, 8 Fost. &
Fin. 328; Lott v. Sweet, 33 Mich. 808.

? Colby v. Jackson, 12 N. H. 526; Matter of Oaks, 8 Law Reporter,
122; Com. v. Kirkbride, 3 Brewst. 586.

3 Harrison’s Legislation on Insanity; Look ». Dean, 108 Mass. 116
(11 Am. Rep. 828).
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ment was at the instance of a stranger or an officer of the
law, unless it be in pursuance of a judgment of a court of
competent jurisdiction.

But where the confinement is on the request of relatives,
whose natural love and affection would ordinarily be ample
protection against injustice and wrong, there is a tendency
to relax the constitutional protection, and hold that rela-
tives may procure the lawful confinement of the insane,
without a judicial hearing, provided there is actual insanity.
The cases generally hold that extra-judicial confinement at
the instance of relatives is lawful, where the lunntic is harm-
less, as well as in the case of dangerous lunacy, and it would
appear that this is the prevailing opinion.! If the objec-
tions to a judicial hearing were sustainable at all, it would
seem that, in these cases of confinement on the request of
relatives, there would be the least need of this constitu-
tional protection, particularly as the person confined can
always, by his own application, or through the application
of any one who may be interested in him, have his case
brought before a court for a judicial hearing, in answer to a
writ of Labeas corpus. And it may be that he needs no
further protection. But there is still some room for the
unlawful exercise ot this power of control, prompted by
cupidity or hate. This danger may be extremely limited,
and the cases of intentional confinement of sane persons
may be rare; still the fact that they have occurred, the
difficulty in procuring a hearing before the court after
confinement, as well as the explicit declaration of the
counstitution that no man’s liberty can be restrained,
except by due process of law, urge us to oppose the
prevailing opinion, and to require a judicial hearing to
justify any case of confinement, except where an imme-

1 See Hinchman v. Richie, 2 Law Reporter (N. 8.), 180; Van Duesen
v. Newcomer, 40 Mich. 90; Fletcher v. Fletcher, 1 El & El. 420; Denny
v. Tyler, 8 Allen, 225; Davis v. Merrill, 47 N. H. 208; Cooley on Torts,
179; Look v. Dean, 108 Mass. 116 (11 Am. Rep. 328).
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diately threatening danger renders a temporary restraint
of the insane person necessary, as a protection to the public
or to himself.

§ 44. Control of the insane in the asylum.— Another
important question is, how far the keepers of an insane
person may inflict punishment for the purpose of control.
When one is confined in an asylum, on account of insanity,
the very mental helplessness would prompt a humanitarian
method of treatment, as the best mode of effecting a cure,
and the keepers should be severely pumshed for every act
of cruelty, of whatever nature it may be. Baut still every
one will recognize the necessity at times for the infliction
of punishment, not only for the proper maintenance of
order and good government in the asylum, but also for the
good of the inmates. Because one is insane, it does not
necessarily follow that he is not influenced in his actions
by the hope of reward and the fear of punishment, and,
when the infliction of punishment is necessary, it is
justifiable. But there is so great an opportunity for
cruel treatment, without any means of redress or preven-
tion, that the most stringent rules for the government and
inspection of asylums should be established and enforced.
But within these limitations any mode of reasonable pun-
ishment, even corporal punishment, is probably justifiable
on the plea of necessity.

§ 45. Punishment of the criminal insane. — It is prob-
ably the rule of law in every civilized country, that no in-
sane man can be guilty of a crime, and hence can not be
punished for what would otherwise be a crime. The ground
for this exception to criminal responsibility is, that there
must be a criminal intent, in order that the act may consti-
tute a crime, and that an insane person can not do an in-
tentional wrong. Insanity, when it is proven to have
existed at the time when the offense was committed, con-
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stitates a good defense, and the defendant is entitled to
an acquittal. If the person is still insane, he can be con-
fined in an asylum, until his mental health is restored, when
he will be entitled to his release, like any other insane per-
son. In some of the States, a verdict of acquittal on the
ground of insanity, ina criminal prosecution, raises a prima
JSacie presumption of insanity at the time of acquittal, which
will authorize his commitment to an asylum, without fur-
ther judicial investigation. Other State statutes provide
for his detention, until it can be ascertained by a special
examination whether the insanity still continues. But as
soon as it is made plain that his reason is restored, he is
entitled to his liberty. If his confinement was intention-
ally continued after his restoration to reason, it would
practically be a punishment for the offense or wrong. Mr.
Cooley says: ¢ Itis not possible constitutionally to provide
that one shall be imprisoned as an insane person, who can
show that he is not insane at all.”’! This is very true, but
I will attempt to show that there is no constitutional ob-
jection to the confinement of the criminal insane, after
restoration to sanity, as a punishment for the offense which
was committed under the influence of insanity. The chief
objection to be met in the argument in favor of the pun-
ishment of insane persons for the crime or wroug which
they have committed, lies in the commonly accepted doc-
trine, that a criminal intent, which an insane person is not
capable of harboring, constitutes the essential element of a
crime. fWithout the intent to do wrong there can be no
crime. But that is merely an assumption, which rests upon
a fallacy in respect to the grounds upon which the State
punishes for crime, and which, as soon as it is recognized
as a controlling principle, is practically abrogated by divid-
ing criminal intent into actual and presumed. It is found
on applying the rule to the ordinary experiences of life,

1 Underwood v. People, 82 Mich. 1; Cooley on Torts, 178, n. 2.
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that it does not fulfill all the demands of society; for a
strict adherence to the principle would cxclude from the
list of crimes very many offenses, which the general wel-
fare requires to be punished. A man, carried away by a
sudden heat of passion, slays another. The provocation
enabled the animal passions in him to fetter and blind the
reason, and without any exercise of will, if by will we mean
a rational determination, these passions, differing only in
degree and duration from the irresistible impulse of insanity,
urged him on to the commission of an act, which no one so
bitterly regrets as he does himself, after his mental equi-
librium has been restored. Where is the criminal intent in
most cases of manslaughter? We are told that the law will
presume an intent from the unlawful act.

A man becomes intoxicated with drink, and thus bereft of
his reason he commits a crime. Momentarily he is as much
a non compos mentis as the premanently insane. But he is
nevertheless punished for his wrongful act ; and we are told,
in response to our inquiry after the criminal intent, that
the law will again presume it from the act; for by intoxi-
cation he bas voluntarily deprived himself of his reasoning
faculties, and can not be permitted to prove his drunkenness,
in order to claim exemption from criminal responsibility.
A man handles a fire-arm or some other dangerous machine
or implement with such gross negligence that the lives of
all around are endangered, and one or more are killed. The
law, at least in some of the States, makes the homicide a
crime, and punishes it as one grade of manslaugbter, and
very rightly. But where is the criminal intent? By the
very description of the act, all criminal intent is necesarily
excluded. It is negligence, which is punished as a crime.

Now these cases of presumed intent are recognized as
exceptions to the rule, which requires an actual intent to do
wrong in order to coustitute a crime, because it is felt that
something in the way of punishment must be inflicted to

prevent the too frequent occurrence of such wrongs, even
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though there is involved in the commission of them no will-
ful or intentional infraction of right. _—

The idea, that the intent was a necessary element of a
crime, was derived from the conception of a wrong in the
realms of ethics and religion, and is but an outcome of the
doctrine of free will. When a man has the power to dis-
tinguish and choose between right and wrong, and inten-
tionally does a wrong thing, he is then guilty of immorality,
and if the act is forbidden by law, of a crime; and punish-
ment ought to follow as a just retribution for the wrongful
act. But if a man can not, from any uncontrollable cause,
distinguish between right and wrong, or if the act is an
accident, and he does harm to his neighbor, not baving
rationally determined to do a thing which he knew to be
wrong, he is not guilty of a moral wrong, nor of a crime.
If the human punishment of crimes rested upon the same
grounds, and proceeded upon the same principles, on
which, as we are told, the God of the Universe metes out a
just retribution for the infractions of His laws, then clearly
there can be no punishment of wrongful acts, as crimes,
where there is no moral responsibility. But the punish-
ment of crimes does not rest upon the same grounds and
principles. The human infliction of punishment is an
exercise of police power, and there is no better settled
rule than that the police power of a State must be con-
fined to those remedies and regulations which the safety,
or at least the welfare, of the public demands. We punish
crimes, not hecause the criminals deserve punishment, but
in order to prevent the further commission of the crime by
the same persons and by others, by creating the fear of
punishment, as the consequence of the wrongful act. A
man, laboring under an insane propensity to kill his fellow-
man, is as dangerous, indeed he is more dangerous, than
the man who for gain, or under the influence of his aroused
passions, is likely to kill another. The insane person is
more dangerous, because the same influences are not at
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work on him, as would have weight with a rational, but evil
disposed person. And this circumstance would no doubt
require special and peculiar regulation for the punishment
of the insane, in order that it may serve as a protection to
the public, and a restraint upon the harmful actions of the
lunatic. If, therefore, the protection to the public be the
real object of the legal punishment of crimes, it would be as
lawful to punish an iusane person for his wrongful acts as
one in the full possession of his mental faculties. The
lunatic can be influenced by the hope of reward and the
fear of punishment, and he can be prevented in large meas-
ure from doing wrong by subjecting him to the fear of
punishment. This is the principle upon which the lunatics
are controlled in the asylums. It would be no more uncon-
stitutional to punish a lunatic outside of the asylum.

It is not likely that this view of the relation of the insane to
the criminal law will be adopted at an early day, if at all ; for
the moral aspect of punishment has too strong a hold upon the
public.!  But if its adoption were possible, it would reduce
to a large extent the number of crimes which are alleged to
bave been committed under the influence of an insanity,
which has never been manifested before the wrongful
occurrence, and has, immediately thereafter, entirely dis-
appeared.

§ 46. Confinement of habitual drunkards.— It is the
policy of some States, notably New York, to establish asy-
lums for the inebriate, where habitual drunkards are re-
ceived andsubjected to a course of medical treatment, which
is calculated to effect a cure of the disease of drinking, as

1 So strong an influence has this theory over the public mind that in a
late number of the North American Review, a writer attempts to prove
the ¢‘certainty of endless punishment’ for the violation of God’s laws,
by showing inter alia that even human laws are retributive and not cor-
rective, that a criminal is punished for the vindication of a broken law,
and not that crime may be prevented. See vol. 140, p. 154.
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it is claimed to be. A large part of human suffering is the
almost direct result of drunkenness, and it is certainly to the
interest of society to reduce this evil as much as possible.
The establishment and maintenance of inebriate asylums
can, therefore, be lawfully undertaken by the State. The
only difficult constitutional question, arising in this connec-~
tion, refers to the extent to which the State may employ
force in subjecting the drunkard to the correcting influences
of the asylum. Voluntary patients can, of course, be
received and be retained, as long as they consent to remain.
But they can not be compelled to remain any longer than
they desire, even though they have, upon entering the
the asylum, signed an agreement to remain for a specified
time, and the time has not expired.! The statutes might
authorize the involuntary commitment of inebriates, who
are 50 lost to self-control that the influence of intoxicating
liquor amounts to a species of insanity, called dipsomania.?
But if the habit of drunkenness is not so great as to deprive
the inuividual of his rational faculties, the State has no
right to commit him to the asylum for the purpose of effect-
ing a reform, no more than the State is authorized to
forcibly subject to medical and surgical treatment one who
is suffering from some innocuous disease. If the individual
is rational, the only case in which forcible restraint would
be justifiable, would be where the habit of drunkenness,,
combined with ungovernable fiery passions, makes the in-
dividual a source of imminent danger. Every community
has at least one such character, a passionate drunkard, who
terrorizes over wife and chi!dren, subjects them to cruel
treatment, and is a frequent cause of street brawls, con-
stantly breaking the peace and threatening the quiet and
safety of law-abiding citizens. The right of the State to
commit such a person to the inebriate asylum, even where

1 Matter of Baker, 29 How. Pr. 486.
2 Matter of Janes, 80 How. Pr. 446.
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there has heen no overt violation of the law, can not be
questioned. A man may be said to have & natural right to
drink intoxicating liquor as much as he pleases, provided
that in doing so he does not do or threaten positive harm
to others. Where, from a combination of facts or circum-
stances, his drunkenness does directly produce injury to
others,— whether they be near relatives, wife and children,
or the community at large, —the State can interfere for
the protection of such as are in danger of harm, and for-
cibly commit the drunkard to the inebriate asylum. It may
be said that any form of drunkenness produces harm to
others, in that it is calculated to reduce the individual to
‘pauperism, and throw upon the public the burden of sup-
porting bim and his family. But that is not a proximate
consequence of the act, and no more mukes the act of
drunkenness a wrong against the public or the family, than
would be habits of improvidence and extravagance. For a
poor man intoxication is an extravagant habit. The State
can only interfere, when the injury to others is a proximate
and direct result of the act of drunkenness, as, for example,
where the drunkard was of a passionate nature and was in
the habit of beating those about him, while in this drunken
frenzy. This is a direct and proximate consequence, and
the liability to this injury would be sufficient ground for
the interference of the State. But in all of these cases of
forcible restraint of inebriates, the restraint is unlawful,
except temporarily to avert a threatening injury to others,
unless it rests upon the judgment of a court, rendered after
a full hearing of the cause. The commitment oun ex parte
affidavits would be in violation of the general constitutional
provision, that no man can be deprived of his liberty, ex-
cept by due process of law.!

§ 47. Police control of vagrants. — The vagrant has been

1 Matter of Janes, 30 How. Pr. 446.
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very appropriately described as the chrysalis of every
species of criminal. A wanderer through the lund, with-
out home ties, idle, and without apparent means of support,
what but criminality is to be expected from such a person?
If vagrancy could be successfully combated, if every one
was engaged in some lawful calling, the infractions of the
law would be reduced to a surprisingly small number; and
itis not to be wondered at that an effort is so generally
made to suppress vagrancy. The remedy is purely statu-
tory, as it was not an offense against the common law. The
statutes are usually very explicit as to what constitute va-
grancy, and a summary proceeding for conviction, before
a magistrate and without a jury, is usually provided, and
the ordinary punishment is imprisonment in the county
jail.

The provision of the State statutes on the subject bear a
very close resemblance, and usually set forth the same acts
as falling within the definition of vagrancy. Webster de-
fines a vagrant or vagabond to be ¢¢ one who wanders from
town to town, or place to place, having no certain dwelling,
or not abiding in it, and usually without the means of liveli-
hood.”” In the old English statutes, they are described as
being ¢¢such as wuke on the night, and sleep on the day,
and haunt customable taverns and ale-houses, and routs
about ; and no man wot from whence they come, nor whither
they go.”” The English, and some of the American stat-
utes have stated very minutely what offenses are to be in-
cluded under vagrancy. But, apart from those acts which
would fall precisely under Mr. Webster’s definition, the
acts enumerated in the statutes in themselves constitute dis-
tinct offenses against public peace, morality, and decency,
and should not be classified with vagrancy, properly so-
called. Thus, for example, an indecent exposure of one’s
person on the highway, a boisterous and disorderly parade
of one’s self by a common prostitute, pretending to tell
fortunes and practicing other deceptions upon the public,
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and other like acts, are distinct offenses against the public,
and the only apparent object of incorporating them into the
vagrant act is to secure convictions of these offenses by the
summary proceeding created by the act.! Mr. Webster’s
definition will therefore include all acts that can legitimately
come within the meaning of the word vagrancy.

What is the tortious element in the act of vagrancy? Is
it the act of listlessly wandering about the country, in
America called ¢ tramping?’’ Or is it idleness without
visible means of support? Oris it both combined? Of
course, the language of the particular statute, under which
the proceeding for conviction is instituted, will determine
the precise offense in that special case, but the offense is
usually defined as above. If one does anything which di-
rectly produces an injury to the community, it is to be sup-
posed that he can be prevented by appropriate legislation.
While an idler running about the country is injurious to the
State indirectly, in that such a person is not a producer,
still it would not be claimed that he was thus inflicting so
direct an injury upon the community as to subject him to
the possibility of punishment. A man has a legal right to
live a life of absolute idleness, if he chooses, provided he
does not, in so living, violate some clear and well defined
duty to the State. To produce something is not one of
those duties, nor is it to have a fixed permanent home. But
it is a duty of the individual so to conduct himself that he
will be able to take care of himself, and prevent his becom-
ing a public burden. If, therefore, he hassufficient means
of support, a man may spend his whole life in idleness and
wandering from place to place. The gist of the offense,
therefore, is the doing of these things, when one has no
visible means of support, thus threatening to become a
public burden. The statutes generally make use of the
words, ‘¢ without visible means of support.”” What is

1 See 2 Broom & Hadley’s Com. 467, 468.
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meant by ¢ visible means?’’ Is ita man’s duty to the
public to make his means of support visible, or else subject
himself to summary punishment? Is it not rather the duty
of the State to show affirmatively that this ¢¢ tramp’’ is
without means of support, and not simply prove that his
means of support are not apparent? Such would be a fair
deduction by analogy from the requirements of the law in
respect to other offenses. But the very difficulty, in prov-
ing affirmatively that a man has no means of support, is, no
doubt, an all-sufficient reason for this departure from the
general rule in respect to the burden of proof, and for con-
fining the duty of the State to the proof that the person
charged with vagrancy is without visible means of support,
and throwing upon the individual the burden of proving his
ability to provide for his wants.

An equally difficult question is, what amount and kind
of evidence will be sufficient to establish a prima facie case
of invisibility of the means of support? Ifa man is found
supporting himself in his journeyings by means of begging,
no doubt that would be deemed sufficient evidence of not
having proper means of support. But suppose it cannot be
proven that he begs. Will the tattered and otherwise dilap-
idated condition of his attire be considered evidence of a
want of means? The man may be a miser, possessed of
abundant means, which he hoards to his own injury. Has
he not a right to be miserly, and to wear old clothes as long
as he conforms to the requirement of decency,and may he
not, thus clad, indulge in a desire to wander from place to
place? Most certainly. He is harming no one, provided
he pays for all that he gets, and it would be a plain violation
of his right of liberty, if he were arrested ona charge of
vagrancy, because he did not choose to expend his means in
the purchase of fine linen. Or will the lack of money be
evidence that he has no visible meane of support? Inthe
first place how can that be ascertained? Has the State a
right to search a man’s pockets in order to confirm a sus-
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picion that he has no means of support? And even if such
a search was lawful, or the fact that the defendant was
without money was established in some other way, the lack
of money would be no absolute proof of a want of means.

Again, 2 man may have plenty of money in his pocket,
and yet bave no lawful means of support. And if he is
strongly suspected of being a criminal, he is very likely to
be arrested as a vagrant. Indeed, the vagrant act is
specially intended to reach this class of idlers, as a means of
controlling them and ridding the country of their injurious
presence. But there is no crime charged agamst them.
They are usually arrested on mere suspicion of being,
either concerned in a crime recently committed, or then en-
gaged in the commission of some crime. That suspicion
may rest upon former conviction for crime, or upon the
presumptions of association, or the police officer may rely
upon his ability to trace the lines of criminality upon the
face of the supposed offender. But in every case, where
there is no overt criminal act, an arrest for vagrancy is
based Jupon the suspicion of the officer, and it is too often
unsupported by any reasonably satisfactory evidence. It is
true that very few cases of unjust arrests, ¢.e., of innocent
persons, for vagrancy occur in the criminal practice; but
with this mode of proceeding it is quite possible that such
may occur. Moreover, the whole method of proceeding is
in direct contradiction of the constitutional provisions that
a man shall be convicted before punishment, after proof of
the commission of a crime, by direct testimony, sufficient to
rebut the presumption of innocence, which the law accords
to every one charged with a violation of its provisions. In
trials for vagrancy, the entire process is changed, and men
are convicted on not much more than suspicion, unless they
remove it, to employ the language of the English statute,
by ¢ giving a good account of themselves.’’ It reminds
one of the police regulation of Germany, which provides
that upon the arrival of a person at an inn or boarding-
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house, the landlord is required to report the arrival to the
police, with an account of one’s age, religion, nationality,
former residence, proposed length of stay, and place of
destination. Every one is thus required to ¢¢give a good
account of >’ himself, and the regulation is not confined in
its operations to suspicious characters. Whatever may be
the theoretical and technical objections, to which the
vagrancy laws are exposed, and although the arrest by mis-
take of one who did not properly come under the definition
of a vagrant would possibly subject the officer of the law to
liability for false imprisonment, the arrest is usually made
of one who may, for a number of the statutory reasons, be
charged with vagrancy, and no contost arises out of the
arrest. But if the defendant should refuse to give testi-
mony in defense, and ask for an acquittal on the ground
that the State had failed to establish a prima facie case
against him, unless the statute provided that a want of law-
ful means of support is sufficiently proved by facts which
otherwise would create a bare suspicion of impecuniosity,
the defendant would be entitled to a discharge. Punishment
for vagrancy is coustitutional, provided the offense is
proven, and conviction secured in & constitutional manner.
And since the summary conviction deprives one of the com-
mon-law right of trial by jury, the prosecutions should and
must be kept strictly within the limitation of the statute.
The constitutionality of the vagrancy laws has been sus-
tained by the courts, although in none of the cases does it
appear that the covrt considered the view of the question
here presented. The discussion cannot be more fitly closed
than by the following quotation from an opinion of Judge
Sutherland, of the New York judiciary : ¢¢ These statutes
declaring a certain class or description of persons vagrants,
and authorizing their conviction and punishment as such,
as well as certain statutes declaring a certain class or de-
scription of persons to be disorderly persons, and author-
izing their arrest as such, are in fact rather in the nature of
§ 47
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public regulations to prevent crime and public charges and
burdens, than of the nature of ordinary criminal laws, pro-
hibiting and punishing an act or acts as a crime or crimes.
If the condition of a person brings him within the descrip-
tion of either of the statutes declaring what persons shall
be esteemed vagrants, he may be convicted and imprisoned,
whether such a condition is his misfortune or his fault.
His individual liberty must yield to the public necessity or
the public good ; but nothing but public necessity or the
public good can justify these statutes, and the summary
conviction without a jury, in derogation of the common
law, authorized by them. They are constitutional, but
should be construed strictly and executed carefully in favor
of the liberty of the citizen. Their description of persons
who shall be deemed vagrants is necessarily vague and un-
certain, giving to the magistrate in their execution an
almost unchecked opportunity for arbitrary oppression or
careless cruelty. The main object or purpose of the stat-
utes should be kept constantly in view, and the magistrate
should be careful to see, before convicting, that the person
charged with being a vagrant is shown, either by his or her
confession, or by competent testimony, to come exactly
within the description of one of the statutes.”’!

§ 48. Police regulation of mendicancy. — Somewhat
akin to the evil of vagrancy, and growing out of it, is com-
mon and public mendicancy. The instincts of humanity
urge us to relieve our fellow-creatures from actual suffer-
ing, even though we fully recognize in the majority of such
cases that the want is the natural consequence of vices, or .
the punishment which nature imposes for the violation of
her laws. It would be unwise for State regulation to pro-
hibit obedience to this natural instinct to proffer assisiance

1 People v. Forbes, 4 Park. 611. See, also, in afirmance of the consti-
tutionality of vagrant laws, People v. Phillips, 1 Park. 95; People v. Gray,
4 Park. 616; State v. Maxey, 1 McMull. 501.
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to suffering humanity.! Indeed, it would seem to be the
absolute right of the possessors of property to bestow it as
alms upon others, and no rightful law can be enacted to
prohibit such a transfer of property. It certainly could
not be enforced. But while we recognize the ennobling
influence of the practice of philanthrophy, as well as the
immediate benefit enjoyed by the recipient of charity, it
must be conceded that unscientific philanthropy, more
especially when it takes the form of indiscriminate alms-
giving, is highly injurious to the welfare of the community.
Beggars increase in number in proportion to the means pro-
vided for their relief. Simply providing for their immedi-
ate wants will not reduce the number. On the contrary
their number is on the increase. State regulation of charity
is therefore necessary, and is certainly constitutional. A
sound philanthropy would call for the support of those
who cannot from mental or physical deficiencies provide
themselves with the means of subsistence, and include even
those who in their old age are exposed to wunt in conse-
quence of the lavish gratification of their vices and passions.
But all charity institutions should be so conducted that
every one, coming in contact with them, would be stimu-
lated to work. Poor-houses should not be made tvo invit-
ing in their appointments. After providing properly for
the really helpless, it would then be fit and proper for the
State to prohibit all begging upon the streets and in public
resorts. Those who are legitimate subjects of charity
should be required to apply to the public authorities. All
others should be sent to the jail or work-house, and com-
pelled to work for their daily bread. It is conceded that
the State cannot prohibit the practice of private philan-
thropy, but it can prohibit public and professional begging,
and, under the vagrant laws, punish those who practice it.

1 The religlous aspect of the question is not considered here.

§ 48



124 POLICE CONTROL OF DANGEROUS CLASSES.

§ 49. Police supervision of habitual criminals. — A
very large part of the duties of the police in all civilized
countries is the supervision and control of the criminal
classes, even when there are no specific charges of crime
lodged against them. A suspicious character appears in
some city, and is discovered by the police detectives. He
bears upon his countenance the indelible stamp of criminal
propensity, and he is arrested. There is no charge of crime
against him. He may never have committed a crime, but
he is arrested on the charge of vagrancy, and since by the
ordinary vagrant acts the burden is thrown upon the de-
fendant to disprove the accusation, it is not difficult in most
cases 1o fasten on him the offense of vagrancy, particularly
as such characters will usually prefer to plead guilty, in
order to avoid, if possible, a too critical examination into
their mode of life. But to punish him for vagrancy is not
the object of his arrest. The police authorities had, with
an accuracy of judgment only to be acquired by a long
experience with the criminal classes, determined that he
was a dangerous character ; and the magistrate, in order to
rid the town of his presence, threatens to send him to jail
for vagrancy if he does not leave the place within twenty-
four hours. In most cases, the person thus summarily dealt
with has been already convicted of some crime, is known
as a confirmed criminal, and his photograph has a place in
the ¢¢ rogues’ gallery.”” Now, so far as this person has
been guilty of a violation of the vagrant laws, he is no
doubt subject to arrest and can and should be punished for
vagrancy, in conformity with the provisions of the statute.
But so far as the police, above and beyond the enforcement
of the vagrant law, undertake to supervise and control the
actions of the criminal classes, except when a specific crime
has been committed and the offender is to be arrested
theretor, their action is illegal, and a resistance to the con-
trol thus exercised must lead to a release and acquittal of
the offender. This is certainly true where the control and
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supervision of the habitual criminals are not expressly
authorized by statute. But in some of our States, in con-
nection with the punishment of vagrancy, provision is made
for the punishment of any ¢ common street beggar, common
prostitute, habitual disturber of the peace, known pick-
pockets, gambler, burglar, thief, watch-stuffer, ball-game
player, a person who practices any trick, game, or device
with intent to swindle, a person who abuses his family, and
any suspicious person who cannot give a reasonable account
of bimself.”” ! Laws of this character have been enacted,
and the constitutionality of them sustained in Ohio, Mary-
land, Pennsylvania and Kentucky.? The only serious con-
stitutional objection to these laws for the punishment of
habitual criminals is that they provide a punishment for
the existence of a status or condition, instead of for 'a crime
or wrong against society or an individual. If an individual
has become an habitual criminal, ¢.e., that he has com-
mitted, and is still committing, a number of offenses against
the law, for each and every offense he may be punished,
and the punishment may very properly be made to increase
with every repetition of the offense. But this person can
hardly be charged with the crime of being a common or
habitual law-breaker. After meting out to him the punish-
ment that is due to his numerous breaches of the law, he has
paid the penalty for his infractions of the law, and stands
before it a free man.

There can be no doubt that constant wrong-doing warps
the mind, and more or less permanently changes the charac-
ter, producing a common or habitual criminal. But to say
that the being an habitual criminal is a punishable offense,
is to say that human punishment is endless, for it is an
attempt to punish a condition of mind and character, which

1 Rev. Stat. Ohlo, § 2108.

? Morgan v. Nolte, 37 Ohio St. 28 (41 Am. Rep. 485); Byers v. Com-
monwealth, 42 Pa. St. 96; World v. State, 50 Md. 54; Commonwealth v.
Hopkins, 2 Dana, 418.
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only years of patient and arduous struggle can obliterate or
change. The practical effect of such laws, when vigorously
enforced, is to make of such a person an outlaw, without
home or country, driven from post to post, for his habitual
criminality is an offense against such laws of every com-
munity into which he may go, it matters not where the
offenses were committed which made him an habitual crim- -
inal.! Even the habitual criminal has a right to a home, a
resting-place. If the hardened character of the criminal
makes his reform an impossibility, and renders him so dan-
gerous to the community that he cannot be allowed to live
as other men do, he may be permanently confined for life
as a punishment of the third, fifth, or other successive com-
mission of the offense ; he may be placed under police sur-
veillance, as is the custom in Europe, and he may be com-
pelled, by the enforcement of the vagrant laws, to engage
in some lawful occupation. But it is impossible to punish
him, as for a distinct offense, for being what is the necessary
consequence of those criminal acts, which have been already
expiated by the infliction of the legal punishment.

But the laws have been generally sustained, wherever
their constitutionality has been brought into question. In
criticising the objection just made, the Supreme Court of
Ohio say : ¢ The only limitations to the creation of offenses
by the legislative power are the guaranties contained in the
bill of rights, neither of which is infringed by the statute in
question. It is a mistake to suppose that offenses must be
confined to specific acts of commission or omission. A gen-
eral course of conduct or mode of life, which is prejudicial
to the public welfare, may likewise be prohibited and pun-
ished as an offense. Such is the character of the offense in
question. ®* * * At common law a common scold was
indictable; so also a common barrator; and, by various
English statutes, summary proceedings were authorized

1 Commonwealth v. Hopkins, 2 Dana, 418.
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against idlers, vagabonds, rogues, and other classes of dis-
orderly persons.! In the several States in this country
similar offenses are created. In some of the States it is
made an offense to be a common drunkard, a common
gambler, a common thief, each State defining the offenses
according to its own views of public policy. * * * In
such cases the offense does not consist of particular acts,
but in the mode of life, the habits and practices of the
accused in respect to the character or traits which it is the
object of the statute creating the offense to suppress.”?
A practical difficulty in enforcing snch laws would arise
in determining what kind of evidence, and how much,
it was mnecessary to convict one of being a common or
habitual criminal. Conceding the constitutionality ot
the law which makes habitual criminality a distinct pun-
ishable offense, the position assumed by the Kentucky
court, in respect to the quality and character of the evidence
needed to procure a conviction under the law, cannot be
questioned. The court say: ¢ It is the general course of
conduct in pursuing the business or practice of unlawful
gaming, which constitutes a common gambler. As a man’s
character is no doubt formed by, and results from, his
habits and practices; and we may infer, by proving his
character, what his habits and practices have been. But
we do not know any principle of law, which sanctions the
introduction of evidence to establish the character of the
accused, with a view to convict him of offending against the
law upon such evidence alone. If the statute had made it
penal to possess the character of a common gambler, the
rejected testimony would have been proper. But we appre-
hend that the question whether a man is, or is not, a com-

1 See Stephen’s Dig. of Crim. Law, art. 198.

3 Morgan v. Nolte, 87 Ohfo St. 23 (41 Am. Rep. 485). And it is also
held to be constitutional to provide for the punishment of such offenses
by a summary conviction without jury trial. Byers v. Commonwealth,
42 Pa, St. 89.
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mon gambler, depends upon matters of fact — his practices,
and not his reputation or character; and, therefore, the
facts must be proved, as in other cases.

¢«¢ The attorney for the Commonwealth offered to prove
by a witness, that the accused ¢had played at cards for
money,’ since February, 1833, and before the finding of
the indictment. The court rejected the evidence, and we
think erroneously. How many acts there were, of playing
and betting, or the particular circumstances attending each,
cannot be told, inasmuch as the witness was not allowed to
make his statement. Every act, however, of playing and
betting at cards, which the testimony might establish, would
have laid some foundation on which the venire could have
rested, in coming to the conclusion, whether the general
conduct and practices of the accused did, or did not, con-
stitute him a common gambler. One, or a few acts of bet-
ting and playing cards might be deemed insufficient, under
certain circumstances, to establish the offense. For in-
stance, if the acccused, during the intervals between the
times he played and bet, wus attending to some lawful
business, his farm, his store, or his shop, it might thereby
be shown that his playing and betting were for pastime and
amusement merely. Under such circumstances the evi-
dence might fail to show the accused was a common gam-
bler. Thus, while many acts of gaming may be palliated,
8o as to show that the gencral conduct and practices of an
individual are not such as to constitute him a common
gambler; on the other hand, a single act may be attended
with such circumstances as to justify conviction. For
example, if an individual plays and bets, and should at the
time display all the apparatus of an open, undisguised,
common gambler, it would be competent for the jury,
although he was an entire stranger, to determine that he fell
within the provisions of the statute. The precise nature of
the acts which the testimony would have’ disclosed, had it
been heard, is unknown; but we perceive enough to
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convince us that it was relevant and.ought to have been
heard.

¢¢ The attorney for the Commonwealth offered to prove
by a witness, that the accused bad, within the period afore-
said, set up and kept faro banks and other gaming tables,
at which money was bet, and won and lost, at places with-
out the county of Fayette, where the indictment was
found; and the court excluded the testimony. In this the
court clearly erred. It makes no difference where the
gaming takes place. Ifa person has gamed until he is a
common gambler, without the county of Fayette, he may
go to that county for the purpose of continuing his prac-
tices. In such a case it was the object of the statute to
arrest him as soon as possible by conviction, and requiring
the bond provided for in the sixth section of the act of
1833. The testimony should have been admitted.”’ !

1 Commonwealth v. Hopkins, 2 Dana, 418. In the following opinion
1s discussed the amount and character of the evidence required to con-
vict one of being a common thief: ¢¢ The act of the assembly under which
appellant was indicted, provides that ¢ any evidence of facts or reputa-
tion, proving that such a person is habitually and by practice a thief, shall
be sufficient for his conviction, if satisfactorily establishing the fact.’ In
-order to justify a conviction of a party of the offense created by the act,
there must be proof of either facts or reputation, sufficient to satisfy the
jury that the party accused is by practice and habit a thief. The offense
is but a misdemeanor, and it must, therefore, be prosecuted within one
year from the time of its commission. It 18 necessary, in order to justify
conviction, that the proof should establish the fact that the accused was
‘a common thief’ within one year before the prosecution was begun, and
therefore, evidence of ‘acts of larceny,” committed more than a year
‘before the indictment was found, would not be admissible. Though the
conviction of the accused of the larceny of a watch was within a year be-
fore this prosecution was begun, it was contended that, standing alone, it
was not sufficient to prove that the accused was by habit and practice a
thief, and that it was not admissible, unless connected with an offer to
follow it up with other proof to the same point, and that, as no such
offer was made, the criminal court erred in admitting it. It did not mat-
ter that the record of the conviction of the accused, of larceny in 1877,
did not prove the whole issue. The court had no right to require
the State’s attorney to disclose in advance what other proof he intended
tooffer. While the record of conviction was not of itsclf legally sufficient
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Another phase of police supervision is that of photograph-
ing alleged criminals, and sending copies of the photograph
to all detective bureaus. If this be directed by the law as
punishment for a crime of which the criminal stands con-
victed, or if the man is in fact a criminal, and the photo-
graph is obtained without force or compulsion, there can be
no constitutional or legal objection to the act; for no right
has been violated. But the practice is not confined to the
convicted criminals. It is very often employed against
persons who are only under suspicion. In such a case, if
the suspicion is not well founded, and the suspected person
is in fact innocent, such use of his protograph would be a
libel, for which every one could be held responsible who
was concerned in its publication. And it would be an
actionable trespass against the right of personal security,
whether one is a criminal or not, to be compelled involun-
tarily to sit for a photograph to be used for such purposes,
unless it was imposed by the statutes as a punishment for
the crime of which he has been convicted.

These are the only modes of police supervision of habit~
ual criminals which the American law permits. But on the
continent of Europe, it seems that the court may, even in
cases of acquittal of the specific charge, under certain
limitations which vary with each statute, subject an evil
character after his discharge to the supervision and control
of the police. Such persons are either confined within

to convict, it was a link in the chain of evidence admissible per se, when
offered, as tending to prove the issue. Its legal effect was a question for
the jury to determine, they being under our constitution the judges of
the law and the facts in criminal cases. So also with respect to the
objection to the evidence of the reputation of the accused, as given by the
police officer. Reputation is but a single fact,and the whole may be given
in evidence, commencing at a period more than a year before the indict-
ment was found. The reputation which the accused bore at a time more
than a year before the indictment, was admissible, though it would not
of itself justify a conviction, and unless followed up with proof that such
reputation continued, and was borne by the accused within a year before
the indictment was found.”” World v. State, 50 Md. 4.
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certain districts, or are prohibited from residing in certain
localities. They are sometimes compelled to report to
certain police officers at stated times, and other like provis-
ions for their control are made. This police supervision
lasts during life, or for some stated period which varies with
the gravity of the offense and the number of offenses which
the person under supervision has committed. Similar
regulations have been established in England, by ¢¢ The
Habitual Criminal Act.””?

As a punishment for crime, there can be no doubt of the
power of the legislature to institute such police regulations,
unless the length of time, during which the convicted crim-
nal is kept under surveillance, would expose the regulation
to the constitutional objection of being a cruel and unusual
punishment. But to enforce such a regulation in any other
manaer, or under any other character, than as a punish-
ment for a specific crime, would clearly be a violation of
the right of personal liberty, not permitted by the constitu-
tion.

Police supervision of prostitutes, so universal a custom in.
the European cities, is sometimes considered in the same
light, but is essentially different. Prostitutionis an offense
against the law, and these city ordinances render lawful the
practice by authorizing its prosecution under certain limita-
tions and restrictions, among which are police supervision
and inspection. But the subjection to this control is vol-
untary on the part of the prostitute, in order to render
practices lawful which are otherwise unlawful. It is rather
in the character of a license, under certain restraints, to
commit an offense against public morality.

§ 50. State control of minors. —It is not proposed to
discuss in this connection the power of the State to inter-
fere with the parent’s enjoyment of his natural right to the

1 82 and 88 Vict., ch. 99. See Polizeiaufsicht in Von Holtzendorff's
Rechtslexikon, vol. 2, pp. 822, 823.
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care and education of his minor child. The regulation of
this relative right will be explained in a subsequent section.?
Here we shall make reference only to the power of the
State to take into its care and custody the young children
who have been robbed by death of parental care, and but
for State interference would be likely to suffer want, or at
least to grow up in the streets, without civilizing influences,
and in most cases to swell the vicious and criminal classes.
There can be no doubt that, in the capacity of a parens
patriee, the State can, and should, make provision for the
care and education of these wards of society, not only for
the protection of society, but also for the benefit of the chil-
dren themselves. The State owes this duty to all classes,
who from some excessive disability are unable to take care
of themselves. Itisclear, as has already been stated, and
explained in several connections, the State has no right to
force a benefit upon a full grown man, of rational mind,
against his will. But the minor child is not any morc cap-
able of determining what is best for himself than a lunatic
is. Being, therefore, devoid of the average mental powers
of an adult, he is presumed to be incapable of taking care of
himself, and the State has the right, in the absence of some
one upon whom the law of nature imposes this duty, to take
the child in custody, and provide for its nurture and educa-
tion. This subjection to State control continues during
minority.

Now, there are two ways in which the State can interfere
in the care and management of a child without parental care.
It can either appoiut some private person as guardian, into
whose custody the child is placed, or it may direct him to
be sent to an orphan asylum or reformatory school,
especially established for the education and rearing of
children who cannot be otherwise cared for. The right of
the State to interfere in either way, has never been disputed,

1 See post, §§ 165, 166a.
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but a serious and important question has arisen as to the
necessary formalities of the proceedings, instituted to bring
such children under the control of the State. As already
explained, the coustitution provides, in the most general
terms, that no man shall be deprived of his liberty, except
by due process of law. Of course, minors are as entitled to
the benefit of this constitutional protection as any adult,
within, what must necessarily be supposed to have been, the
intended operation of this provision. In the nature of things,
we cannot suppose the authors of this provision to have in-
tended that, before parents could exercise control over their
minor children, and restrain them of their liberty, they
would be compelled to apply to a court for a decretal order
authorizing the restraint. The law of nature requires the sub-
jection of minors to parental control, and we therefore con-
clude that ¢ the framers of the constitution could not, as men
of ordinary prudence and foresight, have intended to prohibit
[such control] in the particular case, notwithstanding the lan-
guage of the prohibition would otherwise include it.”’? The
subjection of minors to control being a natural and ordinary
condition, when it is clearly established that the State, as
parens patrice, succeeds to the parent’s rights and duties, in
respect to the care of the child, due process of law would be
no more necessary to support the assumption of control by
the State than it is necessary to justify the parental control.
The child is not deprived of a natural right, and hence heis
not deprived of his liberty in any legal sense of the term.
In a late case the Supreme Court of Illinois has, in an opin-
ion exhibiting considerable warmth of feeling, declared that
an adjudication is necessary before the child can be deprived
of its natural liberty.?

1 Christiancy, J., in People v. Plank Road Co., 9 Mich. 285.

2 «¢In cases of writs of habeas corpus to bring up infants, there are
other rights besides the rights of the father. If improperly or illegally
restrained, it is our duty, ex debito justitie to liberate. The welfare and
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This is really only a dictum of the court, so tar as it
affirms the right of a child to a trial, before the State can
place him under restraint, for in this case the boy was
taken from the custody of his father, and the real ques-
tion at issue was whether the State had a right to interfere
with the father’s control of the boy. This aspect of the

rights of the child are also to be considered. The disability of minors
does not make slaves or criminals of them. They are entitled to legal
rights, and are under legal liabilitles. An implied contract for necessa-
ries is binding on them. The only act which they are under a legal inca-
pacity to perform, is the appointment of an attorney. All their other
acts are merely voidable or confirmable. They are liable for torts and
punishable for crime. Every child over ten years of age may be found
guilty of crime. For robbery, burglary, or arson, any minor may be sent
to the penitentiary. Minors are bound to pay taxes for support of the
government, and constitute a part of the militia, and are compelled to
endure the hardship and privation of a soldier’s life, in defense of the
constitution and the laws; and yet it 1s assumed that to them liberty is a
mere chimera. It is something of which they may have dreamed, but
have never enjoyed the fruition.

¢ Can we hold children responsible for crime, liable for torts, impose
onerous burdens upon them, and yet deprive them of the enjoyment of
liberty without charge or conviction of crime? The bill of rights de-
clares that ¢all men are, by nature, free and independent, and have cer-
tain inherent and inalienable rights —among these are life, liberty, and
the pursuit of happiness.” This language is not restrictive; itis broad
and comprehensive, and declares a grand truth; that ¢all men,’ all people,
e’éerywhere, have the inherent and inalienable right to liberty. Shall we
say to the children of the State, you shall not enjoy this right —a right
independent of all human laws and regulations? It is declared in the
constitution; is higher than the constitution and law, and should be
held forever sacred.

¢ Even criminals can not be convicted and imprisoned without due
process of law — without regular trial, according to the course of the
common law. Why should minors be imprisoned for misfortune? Des-
titution of proper parental care, ignorance, idleness and vice, are
misfortunes, not crimes. In all criminal prosecutions against minors for
grave and helnous offenses, they have the right to demand the nature
and cause of the accusation, and a speedy public trial by an impartial
jury. All this must precede the final commitment to prison. Why should
children, only guilty of misfortune, be deprived of liberty without ¢ due
process of law?’
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question will be presented subsequently.! The following
calm, dispasgionate language of the Supreme Court of Ohio
commends itself to the consideration of the reader. It was
a case of committal to reformatory s:hool on an ex parte
examination by the grand jury, of a boy under sixteen, who
had been charged with crime, under statutes which author-
ize and direct the proceeding:—

¢ The proceeding is purely statutory; and the com-
mitment, in cases like the present, is not designed as a
punishment for crime, but to place minors of the descrip-
tion, and for the causes specified in the statute, under the
guardianship of the public authorities named, for proper
care and discipline, until they are reformed, or arrive at
the age of majority. The institution to which they are
committed is a school, not a prison, nor is the character of
this detention affected by the fact that it is also a place
where juvenile convicts may be sent, who would otherwise
be condemned to confinement in the common jail or peni-
tentiary. * * * Owing to the ex parte character of the
proceeding, it is possible that the commitment of a person
might be made on a false and groundless charge. In such
a case neither the infant nor any person who would, in the
absence of such commitment, be entitled to his custody
and services, will be without remedy. If the remedy pro-

1 4]t cannot be said that in this case thereis noimprisonment. This boy
is deprived of afather’scare; bereft of home influences; has no freedom
of action; I8 committed for an uncertain time; is branded as a prisoner;
made subject to the will of others, and thus feels that he is a slave.
Nothing could more contribute to paralyze the youthful energies, crush
all noble aspirations, and unfit him for the duties of manhood. Other
means of a milder character; other influences of & more kindly nature;
other laws less in restraint of liberty would better accomplish the re-
formation of the depraved, and infringe less upon inalienable rights.’”
People v. Turner, 55 Ill. 280. But see, conira, Ex parte Ferrier, 108 Ill,
867 (42 Am. Rep. 10).

1 See post, § 166a.
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vided in the twentieth section should not be adequate or
available, the existence of a sufficient cause for the de-
tention might, we apprehend, be inquired into by a pro-
ceeding in habeas corpus.’’ !

1 Prescott v. State, 19 Ohlo St. 184 (2 Am. Rep. 888).
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CHAPTER VI

POLICE REGULATIONS OF THE RIGHTS OF CITIZENSHIP AND
DOMICILE.

SecrIoN 56. Citizenship and domicile distinguished.
57. Expatriation.
58. Naturalization,
59. Prohibition of emigration.
60. Compulsory emigration.
61. Prohibition of immigration.
62. The public duties of a citizen.

§ 56. Citizenship and domicile distinguished. — The
distinction between citizenship and domicile has been so
often explained in elementary treatises that only a passing
reference will be needed here, in order to refresh the mem-
ory of the reader. Mr. Cooley defines a citizen to be ¢‘ a
member of the civil state entitled to all its privileges.”’?
Mr. Blackstone’s definition of allegiance, which is the obli-
gation of the citizen, is ¢‘ the tie which binds the subject
to the sovereign, in return for that protection which the
sovereign affords the subject.”’ 2 Citizenship, therefore, is
that political status which supports mutual rights and obli-
gations. The State, of which an individual is a citizen, may
require of him various duties of a political character ; while
he is entitled to the protection of the government against
all foreign attacks, and is likewise invested with political
rights according to the character of the government of the
State, the chief of which is the right of suffrage.

Domicile is the place where one permanently resides.
One’s permanent residence may be, and usually is, in the
country of which he is a citizen, but it need not be, and

1 Cooley on Const. Law, 77.
* 1 Bl. Com. *441.
(137) § 56



138 POLICE REGULATIONS OF RIGHTS OF CITIZENSHIP.

very often is not. One can be domiciled in a foreign land.
While a domicile in a foreign State subjects the individual
and his personal property to the regulation and control of
the law of the domicile, ¢.e., creates a local or temporary
allegiance on the part of the individual to the State in
which he is resident, and although he can claim the protec-
tion of the laws during his residence in that State, he does
not assume political obligations or acquire political rights,
and can not claim the protection of the government, after
he has taken his departure from the country. Only a citi-
zen can claim protection outside of the country.

There is no permanent tie binding the resident alien to
the State, and there is no permanent obligation on the part
of either. The individual is at liberty to abandon his dom-
icile, whenever he so determines, without let or hindrance
on the part of the State, in which he has been resident.
This is certainly true of a domicile in a foreign country.

§ 57. Expatriation. — But it has been persistently main-
tained by the European powers, until within the last twenty
years, that the citizen cannot throw off his allegiance, and by
naturalization become the citizen of another country. The
older authorities have asserted the indissolubility of the alle-
giance of the natural-born subject to his sovereign or State.
Mr. Blackstone says, ¢ it is a principle of universal law that
the natural-born subject of one prince cannot by any act of
his own, no, not by swearing allegiance to another, put off or
discharge his natural allegiance to the former ; for this nat-
ural allegiance was intrinsic and primitive, and antecedent
to the other; and cannot be divested without the concur-
rent act of the prince to whom it was due.””? Although all
the States of Europe have provided for the naturalization
of aliens, they have uniformly denied to their own subjects
the right of expatriation. But when emigration to this
country became general, this right was raised to an interna-

11 Bl. Com. *446.
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‘tional question of great importance, and in conformity with
their own interests and their general principles of civil lib-
erty, the United States have strongly insisted upon the
natural and absolute right of expatriation. This question
has been before the courts of this country,! and at an early
day the Supreme Court of the United States showed an in-
clination to take the European view of this right.? But
the question has been finally settled in favor of the right of
expatriation, so far at least as the government of the
United States is concerned, by an act of Congress in the
following terms : —

¢ Whereas, the right of expatriation is a natural and in-
herent right of all people, indispensable to the enjoyment
of the rights of life, liberty and the pursuit of happiness;
and whereas, in the recognition of this principle, this gov-
ernment has freely received emigrants from all nations, and
invested them with the rights of citizenship ; and whereas
it is claimed, that such American citizens, with their de-
scendants, are subjects of foreign States, owing allegiance
to the governments thereof ; and whereas it is necessary to
the maintenance of public peace that this claim of for-
eign allegiance should be promptly and finally disavowed:
therefore, be it enacted by the Senate and House of Rep-
resentatives of the United States of America, in Congress
assembled, that any declaration, instruction, opinion, order
or decision of any officer of this government, which denies,

1 See Inglis v. Sallor’s Snug Harbor, 8 Pet. 99; Shanks v. Dupont, 8
Pet. 242; Stoughton v. Taylor, 2 Paine, 655; Jackson v. Burns, 8 Binn,
865.

8 ¢ In the first place, she was born under the allegiance of the British
crown, and no act of the government of Great Britain has absolved her
from thatalleglance. Her becoming a citizen of South Carolina did not,
ipso facto, work any dissolution of her original allegiance, at least so far
as the rights and claims of the British crown were concerned.”” Shanks
v. Dupont, 8 Pet. 242. See Talbot ». Janson, 3 Dall. 133; Isaac Will-
fam’s case, 2 Cranch, 82, note; Murray v. The Charming Betsey, 2 Cranch,
64; The Santissima Trinidad, 7 Wheat. 283; United States v Gillies, 1
Pet. C. C. 159; Ainslee v. Martin, 9 Mass. 454.
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restricts, impairs or questions the right of expatriation is
hereby declared inconsistent with the fundamental prin-
ciples of this government.’’ !

The United States government has actively sought the
establishment of treaties with other countries, in which the
absolute right of expatriation is unqualifiedly recognized ;
and such great success has attended these efforts, that.
expatriation may now be asserted to be a recognized inter-
pational right, which no government can deny.?

§ 58. Naturalization. — In order that one may expatri-
ate himself, he must, by naturalization, become the citizen of
another State. International law does not recognize the
right to become a cosmopolitan. But because expatriation
is recognized as a right indispensable to the enjoyment of
the rights of life, liberty, and the pursuit of happiness, and
which cannot be abridged or denied to any one, it does not
follow that one has a natural and absolute right to become
the citizen of any State which he should select. A State
has as absolute a right to determine whom it shall make
citizens by naturalization, as the individuals have to deter-
mine of what State they will be citizens. Citizenship by
birth within the country does not depend upon the will of
society. By a sort of inheritance the natural-born citizen
acquires his right of citizenship. But when a foreigner
applies for naturalization, his acquisition of a new citizen-
ship depends upon the agreement of the two contracting
parties.

The State, therefore, has the unqualified right to deny
citizenship to any alien who may apply therefor, and the
grounds of the objection cannot be questioned. The alien
has no political rights in the State, and he cannot attack
the motive of the State in rejecting him.

1 Act of July 27, 1868, 15 Stat. at Large, 228, 224.
3 The United States have entered into such treaties with almost all the
countries of Europe.
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*§ 59. Prohibition of emigration. — Political economy
teaches us that national disaster may ensue from an exces-
sive depopulation of the country. When the population
of a country is so small that its resources can not be de-
veloped, it is an evil which emigration in any large degree
would render imminent ; and the temptation would, under
such circumstances, be great to prohibit and restrain the
emigration to other lands, while the impulse would increase
mm proportion to the growth of the evil of depopulation.
Has the State the right to prohibit emigration, and prevent
it by the institution of the necessary police surveillance ?
It cannot be questioned that the State may deny the right
of emigration to one who owes some immediate service
to the State, as for example in the case of war when
one has been drafted for the army, or where one under the
laws of the country is bound to perform some immediate
military service.! But it would seem, with this exception,
that the natural and unrestricted right of emigration would
be recognized as a necessary consequence of the recognition
of the right of expatriation. If expatriation is indispensa-
ble to the enjoyment of the rights of life, liberty and the
pursuit of happiness, the right of emigration must be more
essential; for expatriation necessarily involves emigration,
although emigration may take place without expatriation.
But this right of prohibition was once generally claimed
and exercised and Russia still exercises the right.?

§ 60. Compulsory emigration. — General want and suf-
fering may be occasioned by over-population. Indeed, ac-
cording to the Malthusian theory, excessive population is
the great and chief cause of poverty. From the standpoint
o1 public welfare, it would seem well for the State to de-
termine how many and who, should remain domiciled in

1 The compulsory militaryservice for four of the best years of a man’s
life has been the chiet moving cause of emigration of the Germans.
2 Phillemore International Law, 848, 349.
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the country, in order that the population may be regulated
and kept within the limits of possible well-being, and trans--
port the excess of the population to foreign uninbabited
lands, or to other parts of the same country, which are
more sparsely settled. But from the standpoint of the in--
dividual and of his rights, this power of control assumes a
different aspect. If government is established for the bene-
fit of the individual, and society is but a congregation of”
individuals for their mutual benefit; once the individual is
recognized as a part of the body politic, he has as much
right to retain his residence in that country as his neighbor ;
and there is no legal power in the State to compel him to
migrate, in order that those who remain may have more
breathing space. Let those emigrate who feel the need of”
more room. v

Another cause of evil, which prompt the employment of
the remedy of compulsory emigration, would be an ineradi-
cable antagonism serious enough to cause or to threaten so-
cial disorder and turmoil. Can the government make a forced
colonization of one or the other of the antagonistic races?
This is a more stubborn evil than that which arises from ex-
cessive population ; for want, especially when the government
offers material assistance, will drive a large enough number
out of the country to keep down the evil. The only modern
case of forcible emigration, known to history, is that of the
Acadians. Nova Scotia was originally a French colony,
and when it was conquered by the British, a large non-
combatant population of French remained, but refused to
take the oath of allegiance. The French in the neighboring
colonies kept up communication with these French inhabit-
ants of Nova Scotia and, upon the promise to recapture the-
province, incited them to a passive resistance of the British
authority. The presence of such a large hostile population
certainly tended to make the British hold upon Nova Scotia
very insecure, and the English finally compelled these French
people to migrate. While the circumstances tend to miti-
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gate the gravity of this outrage upon the rights of the indi-
vidual, the act has been universally condemned.! The State
has no right to compel its citizens to emigrate for any cause,
except as a punishment for crime. It may persuade and
offer assistance, but it can not employ force in effecting
emigration, whatever may be the character of the evil, which
threatens society, and which prompts a compulsory emigra-
tion of a part of its population.

But it does not follow from this position, that the State
has not the right to compel the emigration of residents of
the country, who are not citizens. The obligation of the
State to resident aliens is only temporary, consists chiefly
in a guaranty of the protection of its laws, as long as the
residence continues, and does not deprive the State of the
power to terminate the residence by their forcible removal.
They can be expelled, whenever their continued residence
for any reason becomes obnoxious or harmful to the citi-
zen or to the State.

Although the aborigines of a country may not, under the
constitutional law of the State, be considered citizens,? they

1 While the above was being written, the world was startled by the
expulsion from France of the Orleans and Bonaparte princes, who are in
the line of inheritance of the lost crown. These princes werenot charged
with any offense against the existing government of France, or against
France. They were monarchists, and, it is true, they refused to abjure
their claims to the throne of France. But, beyond the formation of
marital alliances with the reigning families of Europe, they were not
charged with any actions hostile or menacing to the present government.
The ineradicable antagonism between monarchy and republicanism may
possibly furnish justification for these expulsions; but one who has thor-
oughly assimilated the doctrine of personal liberty can hardly escape the
conclusion that they were at least questionable exercises of police power.

3 This is the rule of law in this country in respect to the legal status
of the Indian. As long as he continues his connection with his tribe»
and consequently occupies towards the United States a more or less for-
eign relation, it would be unwise as well as illogical to invest him with
the rights of citizenship. Goodell v. Jackson, 20 Johns. 698, 710; McKay
v. Campbell, 2 Sawyer, 118. But it is claimed, with much show of reason
for it, that as soon as he abandons the tribal relation, and subjects him-
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are likewise not alien residents and cannot be expelled from
the country or forcibly removed from place to place, except
in violation of individual liberty. But the treatment offered
by the United States government to the Indians would in-
dicate that they have reached a different conclusion. The
forcible removal of the Indians from place to place, in vio-
lation of the treaties previously made with them, although
there is a pretence that the treaties have become forfeited
on account of their wrongful acts, differs in character but
little from the expulsion of the Acadians, for whose suffer-
ings the world felt a tender sympathy.

§ 61. Prohibition of immigration. — Since the State
owes no legal duty to a foreigner, and the foreigner has no
legal right to a residence in a country of which he is not a
citizen, a government may restrain and even absolutely
prohibit immigration, if that should be the policy of the
State. The policy of each State will vary with its needs. In
this country, the need of immigration has been so great that
we offer the greatest possible inducements to immigrants to
settle in our midst. So general and unrestricted has immi-
gration been in the past, that a large class of our people have
denied the right to refuse ingress to any foreigner, unless he
isacriminal. As a sentiment, in conformity with the uni-
versal brotherhood of man, this position may be justified ;
but, as a living legal principle, it cannot be sustained. The
government of a country must protect its own people at all
hazards. Races are too dissimilar to bring into harmoni-
ous relations with each other under one government, and
the presence in the same country of antagonistic races al-
ways engenders social and economical disturbances. If
they are already citizens of the same country, as, for ex-
ample, the negroes and the whites of the Southern States,

self to the jurisdiction of our government, he becomes as much a citizen
of the United States as any other native. S8ee Story on Constitution, §

1988.
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there is no help for the evil but a gradual solution of the
problem by self-adaptation to each other, or a voluntary
exodus of the weaker race. But when an altogether dis-
similar race seeks admission to the country, not being citi-
zens, the State may properly refuse them the privilege of
immigration. And this is the course adopted by the
American government towards the Chinese who threaten
to invade and take complete possession of the Pacific coast.
After making due allowance for the exaggerations of the
evil, there can be no doubt that the racial problem, involved
in the Chinese immigration, was sufficiently serious to jus-
tify its prohibition. The economical problem, arising from
a radical difference in the manners and mode of life of the
Chinese, not to consider the charges of their moral deprav-
ity, threatened to disturb the industrial and social condi-
tions of those States, to the great injury of the native
population. It was even feared that the white population,
not being able to subsist on the diet of the Chinese, and
consequently being unable to work for as low wages, would
be forced to leave the country, and asthey moved eastward,
the Chinese would take their place, until finally the whole
country would swarm with the almond-eyed Asiatic. Self-
preservation is the first law of nature, with States and
societies, as with individuals. It can not he doubted that
the act of Congress, which prohibited all future Chinese
immigration, was within the constitutional powers of the
United States.

The United States government have also instituted police
regulations for the purpose of preventing pauper immigra-
tion, and when an immigrant is without visible means of
support, the steamship company which transported him is
required to take him back. The purpose of these regula-
tions itself suggests the reasons that might be advanced in
justification of them, and, therefore, no statement of them
is necessary.

10 § 61
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§ 62. The public duties of a citizen. — In return for the
protection guaranteed to the citizen, he 1s required to do
whatever is reasonable and necessary in support of the gov-
ernment and the promotion of the public welfare. It wiil
not be necessary to enter into details, for these duties vary
with a change in public exigencies. The object of taxation
is treated more particularly in a subsequent section.! The
ordinary public duties of an American citizen, are to assist
the peace officers in preserving the public order and serving
legal processes, and to obey all commands of the officers to
aid in the suppression of all riots, insurrections and other
breaches of the peace; to serve as jurorsin the courts of
justice, to perform military service, in time of peace as
well as in war. It is common for the States to require its
male citizens to enroll themselves in the State militia, and
receive instruction and to practice in military tactics, and in
time of war there can be no doubt of the power of the gov-
ernment to compel a citizen to take up arms in defense of
the country against the attacks of an enemy, in the same
manner as it may require the citizen to aid in suppressing
internal disorders.? At an earlier day, it was also a com-
mon custom to require of the citizens of a town or city the
duty of assisting in the quenching of accidental fires and the
prevention of conflagrations, and in some of the States

1 See post, §129 et seq.

? But defensive warfare must in this connection be distinguished
from offensive warfare. The duty of the citizen to repel an attack upon
his country is clear, but it is certainly not considered in the United States
a duty of the citizen to aid the government in the prosecution of an offens-
ive war, instituted for the purpose of aggrandizement But the question
involves the practical dificulty of determining which party in a particular
war is on the defensive, and which is the attacking party. It 1s notnec-
essary for the territory of one’s country to be invaded, in order that the
war may be offensive. Substantial and valuable international rights may
be trespassed without a blow being struck or a foot of land invaded, and
usually both parties claim to be on the defensive Butthe difficulty in
answering this question of fact does not aftect the accuracy of the theo-
retic distinction, although it does take away its practical value.
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(notably South Carolina) every male citizen, between
certain ages, was at one time required to be an active mem-
ber of a militia or fire company.!

It was also at one time the common duty of a citizen to
perform, or supply at his expense, labor upon the public
roads, in order to keepthem in repairs. But this speclfic
duty is each day becoming more uncommon, and the re-
pairs are being made by employees of the State or municipal
community, whose wages are paid out of the common fund.
Indeed, the general tendency at the present day is to relieve
the citizen of the duty of performingthese public duties by
the employment of individuals who are specially charged
with them, and perform them as a matter of business.
Even in regard to the matter of military service in time of
war, this tendency is noticeable. Whenever a draft is made
by the government for more men, and one whose name is
found in the list desires to avoid the personal performance
of this public duty, he is permitted to procure a substitute.

. The duty of acting as juror is about the only public duty,
whose performance is still required to be personal, and even
that is somewhat in danger of substitutive performance.
The flimsy and unreasonable excuses, too often given and
received for discharge from jury duty, are fast paving the
way to the appointment of professional jurymen.

1 But it is now found to be more profitable, in combating the danger
of fire in municipal life, to employ men who are specially charged with the
pertormance of this duty. Voluntary, or unprofessional, fire depart-
ments are now to be found, in the United States, only in the villages and

« small towns,
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§ 68. Crime and vice distinguished — Their relation
to police power.— In legal technics, crime is any act which
involves the violation of a public law, and which by theory
of law constitutes an offense against the State. Crimes
are punished by means of prosecution by State officers.
When an act violates some private right, and it is either
so infrequent, or so easily controlled by private or
individual prosecutions, that the safety of society does
not require it to be declared a crime, and the subject
of a criminal prosecution, it is then denominated a ¢respass,
or tort. The same act may be both a tort and a crime, and
with the exception of those crimes which involve the
violation of strictly public rights, such as treason, malfeas-
ances in office, and the like, all crimes are likewise torts.
The same act works an injury to the State or to the individ-
ual whose right is invaded, and according as we contemplate
the injury to the State or to the individual, the actis a
crime or a tort. The injury to the State consists in the
disturbance of the public peace and order. The injury to
the individual consists in the trespass upon some right.
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But from either standpoint the act must be considered as
an infringement of a right. The act must constitute an
injuria, 1. e, the violation of a right.

The distinction thus given between a crime and a tortis
purely technical, and proceeds from the habit of the com-
mon-law - jurist to account for differences in legal rules
and regulations by fictitious distinctions, which were in fact
untrue. There is no essential difference bétween a crime
and a tort, except in the remedy. No act can be properly
called either a crime or a tort, unless it be a violation of
some right, and with the exception of those crimes which
consist in the violation of some public right, such as treason,
crimes are nothing more than violations of private rights,
which are made the subject of public prosecution, because
individual prosecution is deemed an ineffectual remedy.
The idea of an injury to the State, as the foundation for the
criminal prosecution is a pure fiction, indulged in by the
jurists in order to conform to the iron cast maxim, that no
one but the party injured can maintain an action against the
wrong-doer. A crime, then, is a trespass upon some right,
public or private, and the trespass is sought to be redressed
or prosecuted whether the remedy be a criminal prosecution
or a private suit.

A vice, on the other hand, consists in an inordinate, and
hence immoral, gratification of one’s passions and desires.
The primary damage is to one’s self. When we contem-
plate the nature of a vice, we are not conscious of a trespass
upon the rights of others. If the vice gives rise to any
secondary or consequential damage to others we are only able
to ascertain the effect after a more or less serious delibera~-
tion. An intimate acquaintance with sociology reveals the
universal interdependence of individuals in the social state ;
no man liveth unto himself, and no man can be addicted to
vices, even of the most trivial character, without doing
damage to the material interests of society, and affecting
each individual of the community to a greater or less degree.
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But the evils to society, flowing from vices, are indirect
and remote and do not involve trespasses upon rights. The
indolent and idle are actual burdens upon society, if they
are without means of support, and in any event society
suffers from them because they do not, as producers, con-
tribute their share to the world’s wealth. We may very
well conceive of idleness becoming so common as to
endanger the public welfare. But these people are not
guilty of the crime of indolence; we can only charge them
with the vice of idleness.

Now, in determining the scope of police power, we con-
cluded that it was confined to the imposition of burdens and
restrictions upon the rights of individuals, in order to pre-
vent injury to others; that it consisted in the application of
measures for the enforcement of the legal maxim, sic utere
tuo, ut alienum non ledas. The object of police power
is the prevention of crime, the protection of rights against
the ussaults of others. The police power of the government
cannot be brought into operation for the purpose of exact-
ing obedience to the rules of morality, and banishing vice
and sin from the world. The moral laws can exact obedi-
ence only ¢n foro conscientie. The municipal law has only
to do with trespasses. It cannot be culled into play in
order to save one from the evil consequences of his own
vices, for the violation of a right by the action of another
must exist or be threatened, in order to justify the interfer-
ence of law. It is true that vice always carries in its train
more or less damage to others, but it is an indirect and re-
mote consequence; it is more incidental than consequential.
At least it is so remote that very many other causes co-oper-
ate to produce the result, and it is difficult, if not impossi-
ble, to ascertain which is the controlling and real cause.!

1 Thus the intemperance of a man may result in the suffering of his
wife from want, because of his consequent inability to earn the requisite
means of support. But she may have been equally responsible for her
own suffering on account of her recklessness in marrying him, or she may
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Because of this uncertainty, and practical inability to
determine responsibility, it has long been established as the
invariable rule of measuring the damages to be recovered
in an action for the violation of a right, that only the proxi-
mate and direct consequences are to be considered. In
Jure non remota causa, sed proxima spectatur. If thisis a
necessary limitation upon the recovery of damages where a
clearly established legal right is trespassed upon, there surely
is greater reason for its application to a case where there
is no invasion of a right, in a case of damnum absque injuria.
It is apparently conceded by all, that vice cannot be pun-
ished unless damage to others can be shown as accruing or
threatening. It cannot be made a legal wrong for one to
become intoxicated in the privacy of his room, when the
limitation upon his means did not make drunkenness an ex-
travagance. If he has no one dependent upou him, and
does not offend the sensibility of the public, by displaying
his intoxication in the public highways, he has committed
no wrong, ¢.e., he has violated no right, and hence he can-
not be punished. When, therefore, the damage to others,
imputed as the cause to an act in itself constituting no tres-
pass, is made the foundation of a public regulation or pro-
hibition of that act, it must be clearly shown that the act is
the real and predominant cause of the dumage. The inter.
vention of so many co-operating causes in all cases of
remote damage mukes this a practical impossibility. Cer-
tainly the act itself cannot he made unlawful, because in
certain cases a remote damage is suffered by others on
account of it.

It may be urged that this rule for the measurement of
damages may be changed, and the damages imputed to the
remote cause, without violating any constitutional limitation,

be extravagant and wasteful; or she may by her own conduct have driven
him into Intemperance, and many other facts may be introduced to render
it very doubtful to which of these moral delinquencies her suffering
might be traced as the real moving cause.
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and such has been the ruling of the New York Court of
Appeals.!

If this rule rested purely upon the will of the governing
power, if it was itself a police regulation, instituted for the
purpose of preventing excessive and costly legislation, its
abrogation would be possible. But it has its foundation in
fact. It is deduced from theaccumulated experience of ages
that the proximate cause is always the predominant in effect-
ing the result, it is a law of nature,immutable andunvarying.*
The abrogation of this rule violates the constitutional limita-
tion ¢ no man shall be deprived of his life, liberty or prop-
erty, except by due process of law,”’ when in pursuance
thereof one is imprisoned or fined for a damage which he
did not in fact produce. The inalienable right to ¢¢ liberty

1 Bertholf ». O’'Rlelly, 74 N. Y. 809, 509 (80 Am. Rep. 823). In this
case it was held that the legislature has power to create a cause of action
for damages, in favor of one who was injured in person or property by
the act of an intoxicated person, against the owner of real property, whose
only connection with the injury is that he leased premises, where liquor
causing the intoxication was sold or given away, with the knowledge that
the intoxicating liquors were to be sold thereon. ¢ The act of 1878 is
not invalid because it creates a right of action and imposes a liability not
known to the common law. There is no such limit to legislative power.
The legislature may alter or repeal the common law. It may create new
offenses, enlarge the scope of civil remedies, and fasten the responsibility
for injuries upon persons against whom the common law gives no remedy,
We do not mean that the legislature may impose upon one man liability
for an injury suffered by another, with which he has no connection. But
it may change the rule of the common law, which looks only to the proxi.
mate cause of the mischief, in attaching legal responsibility, and allow a
recoyery to be had against those whose acts contributed, though re motely,
to produce it. This is what the legislature had done in the act of 1873.
That there is or may be a relation in the nature of cause and effect,
between the act of selling or giving away intoxicating liquors, and the
injuries for which a remedy is given, is apparent, and upon this relation
the legislature has proceeded in enacting the law in question. It isan
extension by the legislature, of the principles expressed in the maxim
sic utere tuo, ut alienum non ledas to cases to which it has not before
been applied, and the propriety of such an application is a legislative and
not a judicial question.

3 See post, § 129.
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and the pursuit of happiness’’ is violated, when he is pro-
hibited from doing what does not involve a trespass upon
others.

In order, therefore, that vices may be subjected to legal
control and regulation, it will be necessary to show that it
constitutes a trespass upon some one’s rights, or proxi-
mately causes dumage to others, and that is held to be a
practical impossibility. Under the established rules of con-
stitutional construction, it is quite probable that proximate
damage without trespass upon rights may be made action-
able, and the vice which causes it to be prohibited, without
infringing the constitution ; but the further practical diffi-
culty is to be met and avoided that a trespass upon one’s
rights, or the threatening danger of such a trespass, is nec-
essary to procure from the people that amount of enthusi-
astic support, without which a law becomes a dead letter.
It is the universal experience that laws can not be enforced
which impose penalties upon acts which do not constitute
infringements upon the rights of others. But this is not a
constitutional objection, and does not affect the binding
power of the law, if a sufficient moral force can be brought
together to secure its enforcement. This is a question of
expediency, which can only be addressed to the discretion
of the legislature.

§ 69. Sumptuary laws. —Of the same general char-
acter as laws for the correction of vices, are the sumptuary
laws of a past civilization. Extravagance in expenditures,
the control of which was the professed design of these laws,
was proclaimed to be a great evil, threatening the very found-
ations of the State ; but it is worthy of notice that in those
countries and in the age in which they were more common,
despotism was rank, and the common people were subjected
to the control of these sumptuary laws, in order that by re-
ducing their consumption they may increase the sum of en-
joyment of the privileged classes. The diminution of their
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means of luxuriant living was really the danger against which
the sumptuary laws were directed. In proportion to the
growth of popular yearning for personal liberty, these laws
have become more and more unbearable, until now it is the
universal American sentiment, that these laws, at least in
their grosser forms, and hence on principle, are violations
of the inalienable right to ¢liberty and the pursuit of hap-
piness,”” and involve a deprivation of liberty and prop-
erty —through a limitation upon the means and ways of
enjoyment — without due process of law. Judge Cooley,
says: ¢¢ The ideas which suggested such laws are now ex-
ploded utterly, and no one would seriously attempt to just-
ify them in the present age. The right of every man to do
what he will with his own, not interfering with the recip-
rocal right of others, is accepted among the fundamentals
~ of our law.”! Itis true that a public and general extrava-
gance in the ways of living would lead to national decay.
Nations have often fallen into decay from the corruption
caused by the individual indulgence of luxurious tastes.
But this damage to others is very remote, if it can be
properly called consequential, and in any event of its be-
coming a widespread evil, the nation would be so honey-
combed with corruption that the means of redemption, or
regeneration, except from without, would not be at hand.
The enforcement of the laws could not be secured. The
inability to secure a reasonable enforcement of a law is
always a strong indication of its unconstitutionality in a
free State.

Public sentiment in the United States is too strong in its
opposition to all laws which exert an irksome restraint upon
individual liberty, in order that sumptuary laws in their
grosser forms may be at all possible. But as far as the
liquor prohibition laws have for their object the prevention
of the consumption of intoxicating liquors, they are sumpt-

1 Cooley Const. Lim. *385.
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ary laws, and are constitutionally objectionable on that
ground, if the measures are not confined to the prohibition
of the sale of liquors. This is the usual limitation upon
the scope of the prohibition laws. But it is said that in
the States of Wisconsin and Nevada laws have been en-
acted by the Legislature, prohibiting the act of ¢¢ treating”’
to intoxicating drinks, making it a misdemeanor, and pun-
ishable by fine or imprisonment. There is probably very
little doubt that a large proportion of the intemperance
among the youth of this country may be traced to this pe-
culiarly American custom or habit of ¢¢treating.”” But
inasmuch as the persons, who are directly injured —and
this is the only consequential injury which can he made the
subject of legislation — are all willing participants, except
in the very extreme cases of beastly intoxication, when one
or more of the parties ¢¢ treated >’ cannot be considered as
rational beings — volentt non fit injuria — these regula-
tions are open to the constitutional objection of a depriva-
tion or restraint of liberty, in a case in which no right has
been invaded. The manifest inability to secure, even in the
slightest degree, an enforcement of these curious experi-
ments in legislation has been their most effective antidote.
But while, as a general proposition, we may freely use
what ever food or clothing taste or caprice may suggest,
without the exercise of any governmental restraint, there are
some exceptions to the rule, which will probably be admitted
without question. Certainly no one would seriously doubt
the constitutionality of the laws, to be found on the statute
book of every State, which provide for the punishment of
an indecent exposure of the person in the public thorough-
fares. Every one can be required to appear in public in
decent attire. It is not definitely settled what is meant by
indecent attire, but probably the courts would experience
no difficulty in reaching the conclusion that any attire is in- -
decent, which left exposed parts of the human body which
according to the common custom of the country are invari-
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ably covered. It is questionable that the courts can go
farther in the requirement of decent attire, as, for example,
to prohibit appearance in the streets in what are usually
worn as undergarments, provided that the body is properly
covered to prevent exposure.

Another phase of police power, in this connection, is the
prohibition of the appearance in public of men in women’s
garb, and vice versa. The use of such dress could serve no
useful purpose, and tends to public immorality and the per-
petration of frauds. Its prohibition is, therefore, proba-
bly constitutional. But it does not follow that a law, which
prohibited the use by men of a specific article of women’s
dress, or to women the use of particular piece of men’s
clothing, would be constitutional. The prohibition must be
confined to those cases, in which immorality or the practice
of deception is facilitated, viz., where one sex appears
altogether in the usual attire of the other sex.

§ 70. Church and State — Historical synopsis. —
Religious liberty, in all its completeness, is a plant of
Ainerican growth. In no other country, and in no pre-
ceding age, was there anything more than religious tolera-
tion, and even toleration was not a common experience.
Everywhere, the State was made the instrument for the
propagation of the doctrines of some one religious sect, and
all others were either directly prohibited, or so greatly dis-
criminated against in the bestowal of State patronage, as to
amount, in cffect, to an actual prohibition. On the other
hand, the State would secure the support of the church in
the enforcement of its mandates. Before the American
era, the gradual development of the human soul, under the
workings of the forces of civilization, had long since done
away with physical torture. Heretics were not burned at
the stake, or put to the rack, but the same cruel intolerance
exacted the creation of social and political distinctions,
which were equally effective in oppressing those who dif-
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fered in their religious faith with the majority. Protestant
England and Germany oppressed the Catholics, and Catho-
lic France and Italy oppressed the Protestants, while the
infidel received mercy and toleration at the hands of neither.
Most of the immigrants to the American colonies were refu-
gees from religious oppression, driven to the wilds of Am-
erica, in order to worship the God of the Universe according
to the dictates of their conscience. The Puritans of New
England, the Quakers of Pennsylvania, the English Catholics
of Maryland, and the Huguenots of the Carolinas, sought on
this continent that religious liberty which was not to be found
in Europe. I should not say ‘¢ religious liberty,’’ for that is
not what they sought. They desired only to be freed from
the restraint of an intolerant and opposing majority. They
desired only to settle in a country where the adherents of
their peculiar creed could control the affairs of State. Not-
withstanding their sad experience in the old world, when
they settled in America, they became as intolerant of dis-
senters from the faith of the majority, as their enemies had
been towards them. Church and State were not yet sepa-
rate. Each colony was dominated by some sect, and the
others fared badly. The performance of religious duties
was enforced by the institution of statutory penalties.
The clergyman, particularly of New England, was not only
the shepherd of the soul, but he was likewise, 1n some
sense, a magistrate. ‘¢ The heedless one who absented
himself from the preaching on a Sabbath was hunted up
by the tithing man, was admonished severely, and, if he
still persisted in his evil ways, was fined, exposed in the
stocks or imprisoned in the cage. To sil patiently on the
rough board seats, while the preacher turned the hour-glass
for the third time, and with his voice husky from shouting,
and the sweat pouring in streams down his face, went on for
an hour more, was a delectable privilege. In such a com-
munity the authority of the reverend man was almost
supreme. To speak disrespectfully concerning him, to jeer
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at his sermons, or to laugh at his odd ways, was sure to
bring down on the offender a heavy fine.”’ ! The 'religious
liberty of the colonial period meant nothing more than
freedom from religious restraint for the majority, while the
minority suffered as much persecution as the immigrants
had themselves suffered in Europe, a striking illustration of
the accuracy of the doctrine that there are no worse
oppressors than the oppressed when they have in turn
become the ruling class. It is no exaggerated view to take
of the probabilities, that the grand establishment of reli-
gious liberty of to-day would not have been attained, at
least in the present age, if the rapid increase in the num-
ber of religious sects, each one of which was predominant
in one or more of the colonies, had not militated against
the successful union of the colonies into one common coun-
try. ¢ In some of the States, Episcopalians constituted the
predominant sect ; in others, Preshyterians; in others, Con-
gregationalists; in others, Quakers, and in others, again,
there was a close numerical rivalry among contending sects.
It was impossible that there should not arise perpetual
strife and perpetual jealousy on the subject of ecclesiastical
ascendancy, if the national government were left free to cre-
ate a religious establishment. The only security was in
extirpating the power.”” * Congress was therefore denied
by the first amendment to the Constitution of the United
States the power to make any law respecting an establish-
ment of religion or prohibiting the free exercise thereof.
¢¢ Thus, the whole power over the subject of religion is left
exclusively to the State governments, to be acted upon
according to their own sense of justice and the State con-
stitutions ; and the Catholic and Protestant, the Calvinist
and the Armenian, the Jew and the infidel, may sit down at

1 McMaster’s Hist. of People of U. 8., vol. 1., p. 81.
3 Story on the Constitution, § 1879,
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the common table of the national councils, without any
inquisition into their faith or mode of worship.’’?

Proceeding from this limitation upon the power of the
national government to regulate religion, there was ulti-
mately incorporated into the constitutions of almost all of
the States a prohibition of all State interference in matters
of religion, thus laying the foundation for that development
of a complete and universal religious liberty, a liberty en-
joyed alike by all, whatever may be their faith or creed.
Thus and then, for the first time in the history of the world,
was there a complete divorce of church and State. But
even with the enactment of the constitutional provisions,
religious liberty was not assured to all. Legal discrimina-
tions, on account of religious opinions, exist in some of the
States to the present day, and public opinion in most Ameri-
can communities is still in a high degree intolerant.? The
complete abrogation of all State interference in matters of
religion is of slow growth, and can only be attained with
the growth of public opinion.

§ 71. Police regulation of religion — Constitutional
restrictions. — If there were no provisions in the American
constitutions specially applicable to the matter of police
regulation of religion, the considerations which would deny
to the State the control and prevention of vice would also
constitute insuperable objections to State interference in
matters of religion. But the rivalry and contention of the
religious sects not only demanded constitutional prohibition
of the interference of the national government, but gave
rise to the incorporation of like prohibitions in the various
State constitutions. The exact phraseology varies with
each constitution, but the practical effect is believed in the
main to be the same in all of them. These provisions not.
only prohibit all church establishments, but also guarantee

1 Story on Constitution, § 1879.
3 See post, § 75.
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to each individual the right to worship God in his own way,
and to give free expression to his religious views. The
prohibition of a religious establishment not only prevents
the establishment of a distinctively State church, but like-
wise prohibits all preferential treatment of the sects in the
bestowal of State patronage or aid. A law is unconstitu-
tional which gives to one or more religious sects a privil-
ege that is not enjoyed equally by all.! ¢ Whatever
establishes a distinction against one class or sect is, to the
extent to which the distinction operates unfavorably, a
persecution ; and if based on religious grounds, a religious
persecution. The extent of the discrimination is not ma-
terial to the principle,it is enough that it createsan in-
equality of right or privilege.”’?

But while religious establishments and unequal privileges
are prohibited, and the State in its dealings with the individ-
ual is to know no orthodoxy or heterodoxy, no Christianity
or infidelity, no Judaism or Mohammedanism, the law can-
not but recognize the fact that Christianity is in the main the
religion of this country. While equality, in respect to the
bestowal of privileges, is to be strictly observed, the recogni-
tion of the prevailing religion, in order to foster and encour-
age the habit of worship as a State policy, is permissible,
provided there is no unnecessary discrimination in favor of
any particular sect. It is said that only wunnecessary dis-
crimination is prohibited. By that is meant that, in the en-
couragement of religious worship, there is in some cases an
unavoidable recognition of the overwhelming prevalence of
the Christian religion in this country. The masses of this
country, if they profess any religious creed at all, are Chris-
tians. Thus, for example, it has been long the custom to
appoint chaplains to the army and navy of the United
States, and the sessions of Congress and of the State legisla-

1 Shreveport v. Levy, 27 La. Ann. 671.
2 Cooley Const. Lim. *469. -
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tures are usually opened with religious exercises. These
chaplains are naturally Christian clergymen. If they were
the teachers of any other religion, their public ministrations
would fail in the object of their appointment, viz. : the en-
couragement of religious worship, because such exercises
would offend the religious sensibilities and arouse the oppo-
sition of the masses, instead of exciting in them a greater
desire for spiritual enlightenment. But these regulations
can go no further than the institution and maintenance of
devotional exercises. If attendance upon these exercises is
made compulsory upon the army and navy, and upon the
members of the legislative bodies, there would be a clear
violation of the religious liberty of the person who was com-
pelled to attend against his will. The Jew and the infidel
cannot be forced to attend them.!

This question has of late years been much discussed in its
bearings upon the conduct of religious exercises in the pub-
lic schools of this country. It has been held that the
school authorities may compel the pupils to read the Bible
in the schools, even against the objection and protest of the
parents.? But it would appear that this view is erroneous.
It is true that the regulation does not constitute such a gross
violation of the religious liberty of the child, as it would, if
attendance upon the school was compulsory. It is true that
the Hebrew or infidel need not attend the public schools,
if he objects to the religious exercises conducted there. But
such a regulation would amount to the bestowal of unequal
privileges, which is as much prohibited by our coustitutional
law as direct religious proscription. In accordance with the
permissible recognition of Christianity as the prevailing
religion of this country, it may be permitted of the school
authorities to provide for devotional exercises according to
the Christian faith, but neither teacher nor pupil can lawfully

1 Cooley Const. Lim. *471.
2 See Donahue v. Richards, 38 Me. 876; Spillerv. Woburn, 12 Allen,

127.
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be compelled to attend.! All education must be bnilt upon
the corner-stone of morality, in order that any good may
come out of it to the individual or to society ; and an educa-
tional course, which did not incorporate the teaching of
moral principles, would at least be profitless, if not abso-

1 Speller v. Woburn, 12 Allen, 127. InIowa by statute it was provided
that the Bible shall not be excluded from the public schools but that no-
pupil shall be required tv read it contrary to the wishes of his parent or
guardian. In declaring the statute to be constitutional, the court says:
¢ The plaintiff ’s position is that by the use of the school-house as a place for
reading the Bible, repeating the Lord’s prayer and singing religious songs.
it s made a place of worship; and so his children are compelled to attend
a place of worship, and he, as a taxpayer, is compelled to pay taxes for
building and repairing a place of worship. We can conceive that exer-
cises like those described might be adopted with other views than those
of worship, and possibly they are in the case at bar; but it is hardly to
be presumed that this is wholly so. For the purposes of the opinion it
may be conceded that the teachers do not intend wholly to exclude the
idea of worship. It would follow that the school-house is, in some sense,
for the time being, made a place of worship. But it seems to us that if
we should hold that it is made a place of worship within the meaning of
of the constitution, we should put a very strained construction upon it.

¢ The object of the provision, we think, 18 not to prevent the casual use of
apublic building as a place for offering prayer, or doing other acts of reli-
gious worship, but to prevent the enactment of a law, whereby any person
can be compelled to pay taxes for buflding or repairing any place, designed
to be used distinctively as a place of worship. The object, we think, was
to prevent an improper burden. It is, perhaps, not to be denied that the
principle, carried out to its extreme logical results, might be sufficient to
sustain the appellant’s position, yet we cannot think that the people of
Iowa, in adopting the constitution, had such an extreme view in mind.
The burden of taxation by reason of the casual use of a public bullding
for worship, or even such stated use as that shown in the case at bar, is
not appreciably greater. We do not think indeed that the plaintiff ’s rea}
objection grows out of the matter of real taxation. We infer from his
argument that his real objection is that the’religious exercises are made a.
part of the educational system into which his children must be drawn, or
made to appear singular, and perhaps be subjected to some inconven-
fence. But so longas the plaintiff 's children are not required to be in
attendance at the exercises, we cannot regard the objection as one of
great weight. Besldes, if we regard it as of greater welght than we do,
we should have to say that we do not find anything in the constitution or
law upon which the plaintiff can properly ground his application for re-
lef.”” Moore v. Mouroe, 64 Iowa, 367 (52 Am. Rep. 444).
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lutely dangerous. The development of the mind without
the elevation of the soul, only sharpens the individual’s wits
and makes him more dangerous to the commonwealth. The
teaching of morality is therefore not in any sense objection-
able ; on the contrary, it should be made the chief aim of
the public school system. But religion should be carefully
distinguished from morality. The Jew, the Christian, the
Chinese, the Mohammedans, the infidels and atheists, all
may alike be taught the common principles of morality,
without violating their religious liberty. The law exacts
an obedience to the more vital and fundamental principles
of morality, and the State can as well provide for moral in-
struction in its public schools. It is its duty to doso. But
moral instruction does not necessitate the use of the Bible,
or any other recognition of Christianity, and such recogni-
tion is unconstitutional, when forced upon an unwilling

pupil.

§ 72. State control of churches and congregations. —
In the English law of corporations, one of the classifications
is into ecclesiastical and lay. The religious incorporations
were called ecclesiastical, and because of the legal recogni-
tion and establishment of church and religion, they are
possessed of peculiar characteristics, which called for this
special classification. But in this country there is no need
for it. In conformity with the general encouragement of
religious worship, voluntary religious societies are at their
request incorporated under the general laws, in order that
they may hold and transmit property, and do other neces-
sary acts as a corporate body, which without incorporation
would be the joint acts of the individual members, with the
general liability of partnmers. All religious societies are
alike entitled to incorporation, and whatever privileges are
granted to one society or sect, must be granted to all, in
order not to offend the constitutional prohibition.

Upon the incorporation of a religious society, two differ-
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ent bodies, co-existing and composed of the same members,
are to be recognized. The religious organization, together
with all the spiritual affairs of the society, has received no
legal recognition and has, in fact, no legal sfatus, except as
it might affect the temporal affairs and civil rights of the
members of the corporation, wherewith it is so intimately
bound up that it is difficult at times to trace the line of de-
marcation. There has been no incorporation of the spiritual
organization. Its members have only become incorporators
of the religious corporation. While the corporation and the
spiritual organization are usually composed of the same mem-
bers, it is not at all impossible for what appears, to clericals
and laymen alike, as a remarkable anomaly to happen, viz. :
that some of the members of the corporation are not mem-
bers of the spiritual corporation, and some members of the
latter do not belong to the temporal society. Of course,
this is only possible when the organic law of the corporation
does not require membership in the spiritual organiza-
tion, as a condition of membership in the legal incorpora-
tion. The law cannot undertake to regulate the religious
affairs of the society, or overrule the decisions and actions
of the properly counstituted authorities of the church in
respect to such religious affairs. The creed, articles of
faith, church discipline, and ecclesiastical relations generally,
are beyond State regulation or supervision. ¢¢ Over the
church, as such, the legal or temporal tribunals of the State
do not profess to have any jurisdiction whatever, except so
far as is necessary to protect the civil rights of others, and
to preserve the public peace. All questions relating to the
faith and practice of the church and its members belong to
the church judicatories to which they have voluntarily sub-
jected themselves.”’! But whenever the civil and property

1 Walworth, Chancellor, in Baptist Church v. Wetherell, 8 Paige, 29¢
(24 Am. Dec. 223). ¢“In this country the full and free right to entertain
any religious belief, to practice any religious principle, and to teach any
religious doctrine which does not violate the laws of morality and prop-
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rights of the individual are invaded, the State is justified
and expected to exercise the same control and supervision
as it would in the case of any other incorporation.! The
legal corporations may be established simply upon the basis
of a community of property, without introducing any relig-
ious qualification as a member,? and in that case there is
no opportunity whatsoever for State interference in the
religious affairs of theorganization. But this is not usually
the case. Membership in the corporation assumes ordinar-
ily a more or less religious aspect, and depends upon the
performance of certain religious conditions. The civil
rights of such a member may, therefore, be materially
affected by the decisions of the ecclesiastical authorities, and

erty, and which does not infringe personal rights, is conceded to all. The
law knows no heresy, and i3 committed to the support of no dogma, the
establishment of no sect. Thneright to organize voluntary religious asso-
ciations, to assist in the expression and dissemination of any religlous
doctrine, and to create tribunals for the decision of controverted ques-
tions of faith within the association, and for the ecclesiastical govern-
ment of all the individual members, congregations, and officers within the
general associations, is unquestioned. All who unite themselves to such
a body do so with an implied consent to this government, and are bound
to submit to it. But it would be a vain consent and would lead to the
total subversion of such religiouns bodies, if any one aggrieved by one of
their decisions could appeal to the secular courts and have them reversed.
It is the essence of these religious unions, and of their right to establish
tribunals for the decision of questions arising among themselves, that
those decisions should be binding in all cases of ecclesiastical cognizance,
subject only to such appeals as the organism itself provides for.”” Wat-
son v. Jones. 18 Wall. 679. See, also, Sohier v. Trinity Church, 109 Mass.
1; Lawyerv. Cipperly, 7 Paige, 281; Robertson v. Bullions, 11 N. Y. 248;
Bellport v. Tooker, 21 N. Y. 267 (29 Barb. 256) ; O’Hara v. Stack, 90 Pa.
St. 477; Keyser v. Staunsifer, 6 Ohio, 863; Shannon v. Frost, 3 B. Mon.
258; Lucas v. Case, 9 Bush, 297; Ferraria v. Vasconcellos, 81 Ill. 25;
Calkins v. Chaney, 92 Ill. 463; German Congregation v. Pressler, 17 La.
Ann, 127,

1 Watson v. Jones, 13 Wall. 679; Smith v. Nelson, 18 Vt. 511; Hale v.
Everett, 53 N. H.9; Ferraria v. Vasconcellos, 81 Ill. 25; Watson v.
Avery, 2 Bush, 832; Happy v. Morton, 98 Ill. 398,

3 Walite v. Merrill, 4 Me. 102 (16 Am. Dec. 238) ; Scribner v. Rapp, &
Watts. 811 (80 Am. Dec. 827).
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to that extent and for the protection of such civil rights are
these decisions on religious matters subject to review. The
religious status cannot be determined in any event by a civil
court, except as it bears upon and interferes with the tem-
-poral or civil rights of the individual. And even then the
courts are not permitted to review and determine the essen-
tial accuracy of the decision. The court must confine its
investigation to ascertaining, whether the proper religious
authorities had had cognizance of the case, and had complied
with their organic law in the procedure and how far the
decision affects the civil rights under the by-laws and char-
ter of the corporation.!

§ 73. Religious criticism and blasphemy distinguish-

1 ¢¢When a civil right depends upon an ecclesiastical matter, it is the
civil court and not the ecclesiastical which Is to decide. But the civil
tribunal tries the civil right and no more, taking the ecclesiastical decis-
" fons out of which the civil right arises as it finds them.” Harmon v.
‘Dreher, 2 Speer’s Eq. 87.

““The entire separation of church and State is not the least of the evi-
dences of the wisdom and forethought of those who made our nation’g
constitution. It was more than a happy thought, it was an inspiration.
But although the State has renounced authority to control the internal
management of any church, and refuses to prescribe any form of church
government, it is nevertheless true that the law recognizes the existence
of churches, and protects and assures their right to exist, and to possess
and enjoy their powers and privileges. Of course, wherever rights of
property are invaded, the law must interpose equally in those instances
where the dispute is as to church property as in those where it is not,
and it also takes note of, but does not itself enforce, the discipline of the
church, and the maintenance of charch order and internal regulation.’?
State v. Hebrew Congregation, 30 La. Ann. 205 (33 Am. Rep. 217). See,
also, Watson v. Jones, 13 Wall. 679; Grosvenor v. United Society, 118
Mass. 78; Dieffendorf v. Ref. Col. Church, 20 Johns. 12; Baptist Church
v. Wetherell, 3 Paige, 801 (24 Am. Dec. 223) ; People v. German Church,
63 N. Y. 103; Hendirckson v. Decon, 1 N. Y. Eq. 5677 ; Den v. Bolton, 12
N. J. 206; McGinnis v. Watson, 41 Pa. St. 9; Wilson v. Johns Island
Church, 2 Rich Eq. 192; Lucas v. Case, 9 Bush, 297; Chase ». Chaney, 58
Ill. 508; State v. Farris, 45 Mo. 183. See Fitzgerald ». Robinson, 112
Mass. 871, in which it was held that an excommunication would not be
permitted to affect property and other civil rights.
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ed.—The recognition of Christianity by the State is not,
and need not be, confined to the provision for Christian
devotional exercises in the various governmental depart-
ments and State institutions, as has been explained and
claimed in a preceding section.! The fostering and encour-
agement of a worshipful attitude of mind, the development
and gratification of the religious instinct, should be of great
concern to the State. While morality is distinguishable
from religion, the most important principles of morality re-
ceive their highest sanction and their greatest efficacy, as a
civilizing force, in becoming the requirements of religion.
A high morality is inconsistent with a state of chronic irre-
ligiousness. Anything, therefore, that is calculated to
diminish the people’s religious inclinations is detrimental to
the public welfare, and may therefore be prohibited. Public
contumely and ridicule of a prevalent religion not only
offend against the sensibilities of the believers, but likewise
threaten the public peace and order by diminishing the
power of moral precepts. Inasmuch, therefore, as Chris-
tianity is essentially the religion of this country, any defam-
ation of its founder or of its institutions, as well as al]
malicious irreverence towards Deity, must and canbe prohib-
ited. These acts or offenses are generally comprehended
under the name of blasphemy.

Mr. Justice Story, in the Girard will case, said that,
¢¢ although Christianity be a part of the common law of the
State, yet it is only so in the qualified sense, that its
divine origin and truth are admzitted, and therefore it is not
to be maliciously and openly reviled and blasphemed,
against, lo the annoyance of believers or the injury of the
public.”’? The ¢¢ divine origin and truth’’ of the Christian
religion are not admitted by the common law of this coun-
try. The only thing that the law can admit, in respect to

1 See ante, § 71.
3 Vidal v. Girard’s Exrs., 2 How. 127.
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Christianity, is its potent influence in carrying on the devel-
opment of civilization, and more especially in compelling
the recognition and observance of moral obligations. If
the laws against blasphemy rested upon the admission by
the law of the ¢¢ divine origin and truth >’ of the Christian
religion, they would fall under the constitutional prohibi-
tions, which withdraw religion proper from all legal control.
Blasphemy is punishable, because, as already stated, it
works an annoyance to the believer and an injury to the
public. 'While religion proper is by the coustitutional
limitations taken out of the field of legislation, they were
¢ never meant to withdraw religion in general, and with it
the best sanctions of moral and social obligation from all
consideration and notice of the law. * * * To construeit
asbreaking down the common-law barriers against licentious,
wanton and impious attacks upon Christianity itself, would
be an erroneous construction of its (their) meaning.”’! But
it is only as a moral power that any religion can receive legal
recognition. ¢¢The common law adapted itself to the
religion of the country just so far as was necessary for the
peace and safety of civil institutions ; but it took cognizance
of offenses against God only when, by their inevitable
effects they became offenses against man and his temporal
security.”’ ? The essential element of blasphemy is malici-
ous impiety. ¢¢ In general, blasphemy may be described as
consisting in speaking evil of the Deity with an impious
purpose to derogate from the divine majesty, and to alienate
the minds of others from the love of and reverence of
God. It is purposely using words concerning God, calcu-
lated and designed to impair and destroy the reverence,
respect and confidence due to Him, as the intelligent Creator,
Governor and Judge of the world. It embraces the idea of
detraction, when used towards the Supreme Being; as

1 People v. Ruggles 8, Johns. 289 (5 Am. Dec. 885).
3 State v. Chandler, 2 Harr. 558.
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¢ calumny ’ usually carries the same idea when applied to
an individual. It is a willful and malicious attempt to
lessen men’s reverence of God by denying His existence, or
His attributes as an intelligent Creator, Governor and Judge
of men, and to prevent their having confidence in Him as
such.”!

The laws against blasphemy, at least in respect to the
more special details, have reference solely to Christianity.
If their authority rested on the religious character of the
offense, the equality of all religion before the law would re-
quire that these laws should embrace blasphemy, against
whatever religion it may be directed. And while that would
be, under our constitutional provisions, both permissible
and commendable, since the laws are designed to prevent
widespread irreligiousness and disturbance of the public
order, there would be no illegal discrimination, if the pro-
visions of the law should in the main be confined to blas-
phemy against the Christian religion. ¢¢ Nor are we bound,
by any expressions in the constitution, as some have
strongly supposed, either not to punish at all, or to punish
indiscriminately, the like attacks upon the religion of Ma-
homet or the Grand Lama; and for this plajn reason, that
the case assumes that we are a Christian people, and the mor-
ality of the country is deeply ingrafted in Christianity.’’?

In order that an utterance or writing may be considered
a legal blasphemy, it must be accompanied by malice and a
willful purpose to offend the sensibilities of Christians.
The malice or evil purpose is the gravamen of the wrong.
The very same words, at least the same thoughts, may
under other circumstances, and with a different purpose,
be lawful, and the free expression of them may be

1 Shaw, ch. J., in Commonwealth v. Kneeland, 20 Pick. 206. See also,
People v. Ruggles, 8 Johns. 289 (6 Am. Dec. 835); Updegraph v. Com.,
11 8. & R. 394; State v.Chandler, 2 Harr. 553; Andrew v. Bible Society,
4 Sandf. 156.

% Kent Ch. J. in People v. Ruggles, 8 Johns 289 (6 Am. Dec. 225).
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guaranteed by the constitutional provisions in respect to
religious liberty. Religious liberty is impossible without
freedom of expression and profession of one’s faith and
doctrines. Religious liberty implies the utmost freedom
in the promulgation of the creed one professes, and
exhortation to non-believers to embrace that faith. The
serious and honest discussion of the doctrinal points of the
Christian or any other religion is protected from infringe-
ment by our constitutional limitations. But no one can
claim, under these provisions of the constitution, the right
of indulgence in ¢* offensive levity, or scurrilous and oppro-
brious language,’’ which serves no good purpose, and, when
done in public, i3 likely to bring about more or less disturb-
ance of the public order. Such actions and such language,
whether written or spoken, constitute a nuisance, which
comes within the jurisdiction of law. 1t is legal blasphemy.
The statute against blasphemy ¢¢does not prohibit the
fullest inquiry and the freest discussion, for all honest and
fair purposes, one of which is, the discovery of truth.
It admits the freest inquiry, when the real purpose is
the discovery of truth, to whatever result such inquiries -
may lead. It does not prevent the simple and sincere
avowal of a disbelief in the existence and attributes of a
supreme intelligent being, upon suitable and proper occa-
sions. And many such occasions may exist; as where a
man is called a witness, in a court of justice and questioned
upon his belief, he is not only permitted, but bound, by
every consideration of moral honesty to avow his unbelief,
if it exists. He may do it inadvertently in the heat of de-
bate, or he may avow it counfidentially to a friend, in the
hope of gaining new light on the subject, even perhaps
whilst he regrets his unbelief; or he may announce his
doubts publicly, with the honest purpose of eliciting & more
general and thorough inquiry, by public discussion, the true
and honest purpose being the discovery and diffusion of
§ 73
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truth. None of these constitute the willful blasphemy pro-
hibited by this statute.’’?!

§ 74. Permissible limitations upon religious wor-
ship. — While the constitution of the United States pro-
hibits all interference with the free exercise of religion
according to the dictates of the conscience, and guarantees
before the law a substantial equality to all systems of re-
ligion, by the influence of natural social forces, Christianity
has become a part of the common law of this country to
the extent of those of its moral precepts, which have a
bearing upon social order, and the breach of which is pro-
nounced by common opinion to be injurious to the welfare
of society. Immorality and crime, according to public sen-
timent as it has been given public expression in the laws of
the country, cannot be sanctioned and permitted to those,
who through their mental aberrations have adhered to and
professed a religion, which authorizes and perhaps com-
mands the commission of what is pronounced a crime. An
act is still a crime, notwithstanding the actor’s religious
belief in its justifiableness. So far, therefore, as religious
worship involves the commission of a crime, or constitutes
a civil trespass against the rights of others, it can and will
be prohibited. As Judge Cooley happily expresses it:
¢ Opinion must be free; religious error the government

1 Com. v. Kneeland, 20 Pick, 206, 220, see Updegraph v. Com., 11 S. & R.
894; People v. Ruggles, 8 Johns. 289 (5 Am. Dec. 835). In speaking of
charitable uses, Judge Duer, in Ayresv. Methodist Church, 8 Sandf. 851,
said: ¢¢If the Presbyterian and the Baptist, the Methodist and the Protest-
ant Episcopalian, must each be allowed to devote the entire income of
his real and personal estate, forever, to the support of missions, or the
spreading of the Bible, so mustthe Roman Catholic his to the endowment
of a monastery or the founding of a perpetual mass for the safety of his
soul; the Jew his to the translation and publication of the Mishua, or the
Talmud; and the Mohametan (if in that colluries gentium to which this
city [New York], like ancient Rome, seems to be doomed, such shall be
among us), the Mohametan his to the assistance or relief of the annual
piigrims to Mecca.”
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should not concern itself with; but when the minority of
any people feel impelled to indulge in practices or to ob-
gerve ceremonies that the general community look upon as
immoral excess or license, and therefore destructive of pub-
lic morals, they have no claim to protection in so doing.
The State can not be bound to sanction immorality or
crime, even though there be persons in a community with
minds so perverted or depraved or ill-informed as to believe
it to be countenanced or commanded of heaven. And the
standard of immorality or crime must be the general sense
of the people embodied in the law. There can be no
other.”’! Thus it has been held by the Supreme Court of
the United States that the religious liberty of the Mormons
of Utah is not infringed by the act of Congress providing
penalties for the practice of polygamy, which is sanctioned
or commanded by their religious creed.? In many of the
State constitutions, — notably, California, Colorado, Con-
necticut, Florida, Georgia, Illinois, Maryland, Minnesota,
Mississippi, Missouri, Nevada, New York, South Carolina,
there are provisions to the effect that the constitutional
guaranty of religious liberty is not to justify or sanction
immoral or licentious acts, the practice of which threatens
the peace or morual order of society.

Of late years the question of police regulation of religious
worship has assumed a rather important as well as curious
phase, in consequence of the formation of religious unions,
variously called Salvation Army, Band of Holiness, etc.,
which parade in the public streets, conduct religious exer-
cises in the market place, or other prominent thorough-
fares, and do other things of a like character, with the
desire to attract the attention of those classes of society
which are beyond the reach of the ordinary Christian and
moral influences. As long as these unions are quiet and

1 Cooley on Torts, 84.
3 Reynolds v. United States, 98 U. S. 145.
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peaceable in their actions, neither creating any public dis-
turbance nor obstructing the thoroughfare, and are not by
their utterances so rudely offensive to the public sentiment,
as tinged and colored by the prevailing influence of Chris-
tianity as to endanger the public peace, there will probably
be no question raised against the continuance of their pub-
lic parades and exhibitions. But suppose an Israelite, a
Chinaman, a Mohammedan, the infidel or the atheist, should
undertake in the public streets to preach upon the peculiar
doctrines of their respective religions, and in their efforts
to win disciples should enter upon a free and searching
criticism of the distinctive doctrines of the Christian religion,
will they be permitted to proceed with their efforts at pros-
elytism, and outrage the prevailing sentiment by utter-
ances, which however honest are held by the majority of
the community to be little less than blasphemous? If the
public peace is endangered by these public meetings, they
can be lawfully prohibited, whether the doctrines taught
be Christian or Hebrew, infidel or Mohammedan. All
religions are equal before the law, and the Christian has no
more right to disturb the public peace by preaching the gos-
pelof Christ in the streets of the Jewish or other unchristian
quarter of a city, than has the Jew or infidel a right to
threaten the public peace by the promulgation of hisreligious
doctrines in a Christian community. But would it be per-
missible to prohibit by law discourses which are designed to
assail and supplant the Christian religion with some other
creed? The quiet and peace of mind of a Christian
believer is greatly disturbed, and his inalienable right to
¢ the pursuit of happiness’’ invaded, by hearing upon the
public streets and highways animadversions and free criti-
cisms of the Christian doctrines and institutions, in whose
divine origin and truth he has implicit faith. And being a
trespass it would seem permissible to prohibit all such dis-
cussions. But the Jew’s or infidel’s right to ¢¢ the pursuit
of happiness’’ is as much invaded by the Christian
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exhorter’s animadversions upon their religious tenets, and
is entitled to equal protection. We therefore conclude,
Jfirst, that public religious discussions are not nuisances at
common law, that is, independently of statute, unless they
incite the populace to breaches of the peace, or obstruct
the thoroughfare, and in that case the breach of the peace
or obstruction of locomotion constitutes the offense against
the law rather than the discourse. However, on the ground
that all religious discussions on the public streets are more
or less calculated to disturb the mental rest and quiet of
those whose religious opinions are assailed, we hold that
these public meetings can be prohibited altogether. But a
law which prohibited those only, which are conducted by
the opponents of the Christian religion, would be uncon-
stitutiona} on account of the discrimination against other
religions and in favor of the Christian religion. All relig-
ious discourses in the street and other public places should
be prohibited or none at all.

§ 75. Religious discrimination in respect to admissi-
bility of testimony.— According to the English common
law, no one was a competent witness, who did not believe
in the existence of God, and of a state of rewards and pun-
ishments hereafter. This rule has been recognized and en-
forced to its fullest extent in the earlier cases,! and it was.
almost universally required by the courts of this country,
that the witness, in order to be competent, should believe
in a superintending Providence, who can and would punish
perjury.? The reason for the rule was declared to be, that
without such belief an oath could not be made binding upon

1 See Atwood v. Welton, 7 Conn. 66.

2 See Arnold v. Arnold, 13 Vt. 862; Hunscom v Hunscom, 16 Mass.
184; Butts v, Swartwood, 2 Cow,. 481; Cubbison v. McCreery, 7 Watts
& 8.262; Jones v. Harris, 1 Strobh. 160; Blocker v. Burness, 2 Ala. 354;
Brock v. Milligan, 10 Ohio, 121; Central R. R. Co. v. Rockafellow, 17 IIl.
b41.
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the conscience, and such a person’s testimony was there-
fore unworthy of belief. The growth of public opinion
towards the complete recognition of religious liberty is
exerting its influence upon this rule, and in many of the
State constitutions there are provisions which abolish this
and every other religious qualification of witnesses.! Mr.
Cooley says, ¢‘ wherever the common law remains un-
changed, it must, we suppose, be held no violation of re-
ligious liberty to recognize and enforce its distinctions.””
But it would appear to us that the enforcement of such a
law would violate the constitutional guaranty of religious
liberty, and hence the enactment of this constitutional pro-
vision was an implied repeal of the common-law require-
ment.?

§ 76. Sunday laws. — The most common form of legal
interference in matters of religion is that, which requires the
observance of Sunday as a holy day. In these days, the
legal requirements do not usually extend beyond the com-
pulsory cessation of labor, the maintenance of quiet upon
the streets, and the closing of all places of amusements ;
but the public spirit which calls for & compulsory obser-
vance of these regulations is the same which in the colonial
days of New England imposed a fine for an unexcused ab-
sence from divine worship. Although other reasons have
been assigned for the State regulation of the observance of
Sunday, in order to escape the constitutional objections
that can be raised against it, if it takes the form of a
religious institution,? those who are most active in securing
the enforcement of the Sunday laws do so, because of the
religious character of the day, and not for any economical

1 Such a provision is to be found in Arkansas, California, Florida,
Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, Ne-
vada, New York, Ohio, Oregon, Wisconsin.

2 See Perry’s Case, 8 Gratt. 632,

" 8 See pust.
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reason. While it is not true that the institution of a special
day of rest for all men is ¢‘ a purely religious idea,’” ! it is
because of the strong influence of the religious idea that
there are active supporters of such laws. Whatever eco-
nomical reasons may be urged in favor of the Sunday laws,
requiring the observance of the day as a day of general
rest from labor, their influence upon the people would be
powerless to secure an enforcement of these laws. The
effectiveness of the laws is measured by the influence of the
Christian idea of Sunday as a religious institution. ¢¢ De-
rived from the Sabbatical institutions of the ancient He-
brew, it has been adopted into all the creeds of succeeding
religious sects throughout the civilized world; and whether
it be the Friday of the Mohamedan, the Saturday of the
Israelite, or the Sunday of the Christian, it is alike fixed in
the affections of its followers, beyond the power of eradi-
cation, and in most of the States of our confederacy, the aid
of the law to enforce its observance has been given under
the pretense of a civil, municipal or police regulation.’’ ?
But Sunday, as a religious institution, can receive no
legal recogunition. It is manifest that the religious liberty
of the Jew or the infidel would be violated by a compulsory
observance of Sunday as a religious institution. While
such a regulation, if it did not extend to a prohibition of the
Jew’s religious observance of the seventh day, or to a com-
pulsory attendance upon Christian worship, may not amount
to a direct infringement of his religious liberty, he may still
reasonably claim that it operates indirectly as a discrimina-~
tion against his religion, by requiring him to respect Sunday
as a day of rest, while his conscience requires of him a like
observance of Saturday.® But the legal establishment of
Sunday as a religious institution, would violate the Christian’s
religious liberty, as much as that of the Jew. The compul-

1 Terry, Ch.J., in Ex parte Newman, 9 Cal. 509.
2 Opinion of Terry, Ch. J., 9 Cal,, p. 509.
3 Cooley’s Const. Lim. *476.
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sory observance of a religious institution against conscience
is no more a violation of the constitutional limitations than
a like compulsion in conformity with one’s religious convic-
tions. ¢¢ The fact that the Christian voluntarily keeps holy
the first day of the week does not authorize the legislature
to make that observance compulsory. The legislature
cannot compel a citizen to do that which the constitution
leaves him free to do, or omit, at his election.””? We
therefore conclude that Sunday laws, so far as they require
areligious observance of the day, are unconstitutional, and
cannot be enforced. If these laws can be sustained at all,
they must be supported by some other unobjectionable
reasons.? But there have been decisions in favor of the
compulsory observance of Sunday as a religious institution.?

1 Burnett, J., in Ex parte Newman, 9 Cal. 510.

* ¢ Under the constitution of this State, the legislature cannot pass any
act, the legitimate effect of which is forclbly to establish any merely
religious truth, or enforce any merely religious observances. The Legisla-
ture has no power over such a subject. When therefore a citizen is sought
‘to be compelled by the legislature to do any afirmative religious act, or to
refrain from doing anything, because it violates simply a religious princi-
ple or observance, the act is unconstitutional.” Burnett, J., in Ex parte
Newman, 9 Cal. 510. S8ee, aiso, Com. v. Has, 122 Mass. 40; Com. v.
Specht, 8 Pa. St. 812; Com. v. Wolf, 8 Serg. & R. 48; Com. v. Nesbit, 84
Pa. St. 398; Hudson, v. Geary, 4 R. L. 485; State v. Balt. & O. R. R., 15
W. Va. 862 (86 Am. Rep. 803); Charleston v. Benjamin, 2 Strobh. 508;
McGatrick v. Wason, 4 Ohio St. 566; Johns v. State, 78 Ind. 882; Bohl v.
State, 8 Tex. App. 683; State v. Bott, 81 La. Ann. 663 (33 Am. Rep. 224).

3 Scott, J., in State v. Ambs, 20 Mo. 214, 216, uses this language:
¢ Those who question the constitutionality of our Sunday laws seem to
imagine that the counstitation is to be regarded as an instrument formed
for a State composed of strangers collected from all quarters of the globe,
each with a religion of his own, bound by no previous social ties, nor
sympathizing in any common reminiscences of the past; that, unlike
ordinary laws, It is notto be construed in reference to the State and con-
ditionof those for whom it was intended, but that the words in which it is
comprehended are alone to be regarded without respect to the history of
the people for whom it was made. It is apprehended,that such isnot the
mode by which our organic law is to be interpreted. We mustregardthe
people for whom it was ordained, Itappears to have been made by Chris-
tian men. The constitution on its face shows that the Christian religion

12 § 76
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Notwithstanding the strictly religious aspect the observance
of a general day of rest has always assumed among all people,
and under all systems of religion ; although the observance
of such a day has always been taught to be a divineinjunction ;
it is claimed, with much show of reason, that this custom,
even as a religious institution, was originally established as a
sanitary regulation, designed to procure for the individual
that periodical rest from labor so necessary to the recuper-
ation of the exhausted energies : and the religious character
was given to it, in order to secure its more universal observ-
auce. In the primitive ages of all nations, theology,
medicine and law were administered by the same body of
men, and it was but natural that they should apply to a
much needed sanitary regulation, the spiritual influence of
theology and its obligation of law. Under this view of the
matter, the observance of a day of rest was, in the order of
history, primarily a sanitary reguiation, and secondarily a
religious institution. Under our constitutional limitations,
it is only in its primary character that an observance of the
law can be exacted.

All sanitary regulations operate directly upon the indi-
vidual, and from the medical standpoint, their primary ob-
ject is the benefit to the individual. It is so likewise with
the observance of a day of rest. It is the individual which
is primarily benefited by the cessation from labor, and the
community or society is only remotely and indirectly bene-

was the religion of its framers. * * * They, then, who engrafted on our
constitution the principles of religious freedom contained therein, did not
regard the compulsory observance of Sunday, as a day of rest, a violation
of those principles. They deemned a statute compelling the observance of
Sunday necessary to secure a full enjoyment of the rights of conscience.
How could those who consclentiously believe that Sunday is hallowed time,
to be devoted to the worship of God, enjoy themselves in its observance
amidst all the turmoil and bustle of worldly pursuits, amidst scenes by
which the day was desecrated, which they conscientlously believe was
holy ?”’ See also, Stover v. State, 10 Ark. 259, 263; Lindenmuller v.
People, 33 Barb. 568.
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fited by the increased vitality of his offspring and possibly
relief from the public burden of an early decrepitude, the
result of overwork. The failure to observe this law of nature,
calling for rest from labor on every seventh day, — for this
has been demonstrated by the experience of ages to be a law of
nature, — is, like every other inordinate gratification of one’s
desires, a vice, and not the subject of law. The possible evil,
flowing from this ¢¢ vice,”” will not justify the State authori-
ties in entering the house and premises of a citizen, and there
compel him to lay down his tool or his pen, and refrain
from labor, on the ground that his unremittent toil will pos-
sibly do damage to society through his children. How can
it be proved @ prior: that that man needs the rest that the
law requires him to take? He may be fully able to continue
his labor, at least during a portion of the Sunday, without
doing any damage to anybody.! Furthermore, it may be
shown that he has for special reasons, or because his relig.
ion requires it, abstained from labor for the required time
on some other day. And having done so, from the indi-
vidual standpoint, he has substantially complied with the
requirements of the law.? Then must the conclusion be

1 ¢¢ Again it may be well considered that the amount of rest which
would be required by one half of society may be widely disproportionate-
to that required by the other. Itis a matter of which each individual
mast be permitted to judge for himself, according to his own instincts
and necessities. As well might the legislature fix the days and hours for
work, and enforce their observance by an unbending rule which shall be
visited alike upon the weak and strong; whenever such attempts are
made, the law-making power leaves its legitimate sphere, and makes
an incursion into the realms of physiology, and its enactments like the
sumptuary laws of the ancients, which prescribe the mode and texture of
people’s clothing, or similar laws which might prescribe and limit our
food and drink, must be regarded as an invasion, without reason or neces-
sity, of the natural rights of the citizens, which are guaranteed by the
fundamental law.”” Terry, Ch. J., Ex parte Newman, 9 Cal. 508.

2 «¢Jt appears to us that if the benefit of the individual is alone to-be
considered, the argument against the law which he may make, who has
already observed the seventh day of the week, is unanswerable.”” Cooley’s
Const. Lim. *476, *477.
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reached, that there are no satisfactory grounds upon which
Stinday laws can be sustained, and the constitutional ob-
Jjections avoided?

It matters not what is the moving cause, or what amount
of gratification is had out of the act, the commission of a
trespass upon another’s rights, or the reasonable fear of such
a trespass, always constitutes sufficient ground for the exer-
cise of police power. The prevention of a trespass is the in-
variable purpose of a police regulation. It is the right of
every one to enjoy quietly, and without disturbance, his
religious liberty, and his right is invaded as much by noise
and bustle on his day of rest, varying only in degree, as by
a prohibition of religious worship according to one’s convic-
tions. Noisy trades and amusements, and other like dis-
turbances of the otherwise impressive quiet of a Sunday,
may therefore be prohibited on that day, in complete con-
formity with the limitations of police power.! But the
prosecution of noiseless occupations, and the indulgence in
quiet, orderly amusements, since they involve no violation
of private right, cannot be prohibited by law without in-
fringing upon the religious liberty of those who are thus
prevented, and such regulations would therefore be uncon-
stitutional. It is barely possible, but doubtful, that a law
could be sustained under the principles here advanced,
which required that the front doors of stores and places of
amusement should be kept closed on Sunday, but not
otherwise interfering with the noiseless occupations and di-
versions. The total prohibition of such employments and
labor on Sunday, except possibly for a reason to be sug-
gested and explained later, could only be justified by the

1 « While I am thus resting on the S8abbath in obedience to law, it is
right and reasonable that my rest should not be disturbed by others.
Such a disturbance by others of my rest, is in its nature a nuisance,
which the law ought to punish, and Sabbath-breaking has been fre-
quently classed with nuisances and punished as such.” Statev. B. & O.
R. R, 15 W. Va. 862 (36 Am. Rep. 808, 814.)
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religious character of the day, and we have already seen
that that aspect of Sunday cannot be taken into account, in
framing the Sunday laws.

But there is, perhaps, a constitutional reason why the pro-
hibition of lubor on Sunday should be extended to other than
noisy trades and employments. The reason calls for the
avoidance of au indirectly threatened trespass, rather than
the prohibition of a direct invasion of right. In the ideal
state of nature, when free agency and independence of the
behests of others may be considered factual, the prosecutiop
of a noiseless trade or other occupation could not in any
sense be considered as, either constituting a trespass, or
threatening one. Each man, being left free to do as he
pleased, would then have the equal liberty of joining in the
religious observance of the day or continuing his labor, sub-
ject to the single condition, that he must not in doing so
disturb the religious worship of others. But we are not liv-
ing in a state of nature. Whatever the metaphysicians or
theologians may tell us about free will, in the complex so-
ciety of the present age, the individual is a free agent to
but a limited degree. He is in the main but the creature
of circumstances. Like the shuttle, he may turn to the
right or to the left, but the web of human events is woven,
unaffected by this freedom of action. Those who most
need the cessation from labor, are unable to take the nec-
essary rest, if the demands of trade should require their
uninterrupted attention to business. And if the law did
not interfere, the feverish, intense desire to acquire wealth,
so thoroughly a characteristic of the American nation, incit-
ing a rclentless rivalry and competition, would ultimately
prevent, not only the wage-earners, but likewise the capital-
ists and employers themselves, from yielding to the warn-
ings of nature, and obeying the instinct of self-preservation
by resting periodically from labor, even if the mad pursuit
of wealth should not warp their judgment and destroy this
instinct. Remove the prohibition of law, and this whole-
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some sanitary regulation would cease to be observed. No
one, if he would, could do so. The pronibition of labor
for these reasons may be contradictory of the constitutional
afirmation of the equality of all men; and the prohibitory
law may be practically unenforcible ; but it would be diffi-
cult to establish any positive constitutional objection to
it.! It has been urged that this law, when founded upon
this reason, of protection to the individual, may be sus-
tained, if it was confined in its operations to slaves,
minors, apprentices and others who are required to obey
the commands, of others, and designed to protect them
from the cruelty of incessant toil.? But the slave or
apprentice is no more bound to obey the behests of others,
and to work at their command, than the free laborer, clerk,
and even the employer himself, under the irresistible force
of competition, in the struggle for existence and the accumu-
lation of wealth. ¢ Itis no answer to the requirements of
the statute that mankind will seek cessation from labor by the
natural influences of self-preservation. The position assumes
that all men are independent, and at liberty to work when-
ever they choose. Whether this be true or not in theory, it is
false in fact ; it is contradicted by every day’s experience.
The relation of superior and subordinate, master and servant,
principal and clerk, always have and always will exist.

1 See post § 178.

2 ¢ The question arising under this act 18 quite distinguishable from
the case where the legislature of a State, in which slavery is tolerated,
passes an act for the protection of the slaveagainst the inhumanity of the
master in not allowing sufficient rest. Inthis State, every man is a free
agent, competent, and able to protect himself, and no one is bound by law
to labor for a particular person. Free agents must be left free as to
themselves. Had the act under consideration been confined to infants, or to
‘persons bound by law to obey others, then the question presented would
have been very different. Bnt if we cannot trust free agents to regulate
their own labor, its time and quantity, it 1s difficult to trust them to
make their own contracts. If the legislature could prescribe the ¢ days’ of
rest for them, then it would seem that the same power could prescribe
hours to work, rest and eat.”” Burnett, J., in Ex parte Newman, 9 Cal. 510.
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Labor is in a great degree dependent on capital, and unless
the exercise of power which capital affords is restrained,
those who are obliged to labor will not possess the freedom
for rest which they would otherwise exercise. Necessities
for food and raiment are imperious, and exactions of
avarice are not easily satisfied. It is idle to talk of a
man’s freedom to rest, when his wife and children are look-
ing to his daily labor for their daily support. The law
steps in to restrain the power of capital. Its object is not
to protect those who can rest at their pleasure, but to afford
rest to those who need it, and who, from the conditions of
society, could not otherwise obtain it. * * * The
authority for the enactment, I find in the great object of
all governments, which is protection. Labor is necessarily
imposed by the condition of our race, and to protect labor
is the highest office of ourlaws.””! For various reasons,
laws have been generally sustained, which compel the clos-
ing of the stores of business.? If the reasoning here pre-

1 Dissenting opinion of Judge Field in Ex parte Newman, 9 Cal. 502, 518.
‘The opinion of Judge Field although rejected by the majority of the court
in Ex parte Newman, was after a change in the personnel of the court
adopted as the rule in California in Ex parte Andrews, 18 Cal. 678, and
was affirmed in many other later cases, the last being Ex parte Burke, 59
Cal. 6 (43 Am. Rep. 231) ; Ex parte Roser, 60 Cal. 177.

* Vogelsang v. State, 9 Ind. 112; Shover v. State, 10 Ark. 269; Warne
v. Smith, 8 Conn. 14; Lindenmuller v. People, 83 Barb. 549; Story v. El-
liott, 8 Cow. 27;Johnston v». Com., 10 Harris, 102; Bloom v. Richards, 2
Ohio, 887; City Councilv. Benjamin, 2 Strobh. 529; Specht ». Com., 8 Pa,
St. 812. In thelast case, the court expresses itself thus: ¢¢ It intermed-
dles not with the natural and indefeasible right of all men to worship
Almighty God according to the dictates of their own consciences; it com-
pels none to attend, erect or support any place of worship, or to main-
tain any ministry against his consent; it pretends not to control or to
interfere with the rights of conscience, and it establishes no preference
for any religious establishment or mode of worship. It treats no relig-
ious doctrine as paramount in the State; it enforces no unwilling attend-
ance upon the celebration of divine worship. It says not to the Jew or
Sabbatarian, ¢ You shall desecrate the day, you esteem a8 holy, and keep
sacred to religion that we deem to be so! It enters upon no discussion
of the rival claims of the first or seventh days of the week, nor pretends
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sented be correct, and the premises into which it has been
formulated be impregnable, the following conclusion is in-
evituable, viz.: that no Sunday law is constitutional which
does more than prohibit those acts, which are noisy and are
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